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Complaint 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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HOWARD BERSCH, Civil Action 
Plaintiff, File No. 
-against- H 
DREXEL FIRESTONE, INC., DREXEL CLASS ACTION ° 


HARRIMAN RIPLEY, BANQUE ROTHSCHILD, : 
HILL SAMUEL & CO,, LIMITED, 
GUINNESS MAHON & CO., LIMITED, COMPLAINT 
PIERSON, HELDRING & PIERSON, : 
SMITH, BARNEY & CO, INCORPORATED, , 
J. H. CRANG & CO., INVESTORS PLAINTIFF DEMANDS 
OVERSEAS BANK LIMITED, ARTHUR : TRIAL BY JURY 
ANDERSEN & CO., 1.0.S., LITD., and 
BERNARD CORNFELD, 

Defendants. 


Plaiatiff, vy his attorney, Sidney B. Silverman, alleges 
upon information and belief, except for paragraph 1(a), which 


is alleged upon knowledge, as follows: 


JURISDICTIONAL ALLEGATION 


1. The Court's jurisdiction and the claims herein al- 
leged are based upon the Securities Act of 1933 (15 USC §77(a) 
et seq.), including §§ 12, 15, 17 and 22 (15 USC §§ 77(1), 
77(0), 77(q) and 77(v)), on the Securities Exchange Act of 
1934 (15 USC §78(a) et seq.), including §§ 10(b), 15(c)(1), 
20 and 27 (15 USC §§ 78j(b), 780, 78t and 78aa), and on SEC 
Rule 10b-5 (17 CFR 240.10b-5, 15cl-2 (17 CFR 240.15cl-2) and 
the principles of pendent jurisdiction. 


CLASS ACTION ALLEGATIONS 
PURSUANT TO CIVIL RULE 11A 


2. (a) (4) In September, 1969, plaintiff purchased 


ovele “te awe at: mm OF) ° ” al: ale . e 
> t; 


OA 


The shares sutcheeed by plaintiff were part of a public of- 
fering of 10,992,000 shares of IOS common stock (IOS Public 
Offering). The IOS Public Offering commenced in September, 
1969, and the shares were sold to United States citizens re- 
siding in the United States and abroad and to foreign 
nationals. 

(ii) Plaintiff brings this action individually 
and representatively on behalf of all persons who purchased 
IOS stock pursuant to the IOS Public Offering. Class member 


are estimated to approximate 100,000 persons. 


(b) This action can be maintained as a class ac- 
tion pursuant to Rule 23(b)(3) of the Federal Rules of Civil 
Procedure. 
| (c) Of the 10,992,000 shares offered to the public 
5,600,000 newly issued shares were offered directly by IOS 
(this offering is hereinafter referred to as IOS Primary 
Offering). The balance of 5,392,000 were offered by 490 IOS 
shareholders (this offering is hereinafter: referred to as 
IOS Secondary Offering). Bcth the IOS Primary and Secondary 
Offerings were made upon the same terms and their closings 
were simultaneous, The three prospectuses, pursuant to 
which the IOS Public Offering was made, were substantially 
the same ad the IOS common shares offered thereunder were 
all parts of the same class of stock, The firms that acted 
as principal underwriters in the IOS Primary Offering and in 
the IOS Secondary Offering, specifically designated below in| 


this subp ragrap a " gre hereinaft 5 
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referred to as Participating Underwriters. All persc1s who 


purchased 10S common shares from the Participating Underwriterg 
pursuant to the IOS Public Offering constitute the class on 


whose benalf this action is brought. 


(i) Defendants Smith, Barney & Co., Incorporated 
(Smith Barney), Drexel Harriman Ripley, the predecessor of 
defendant Drexel, Firestone, Inc. (Drexel), Banque Rothschild 
(Rothschild), Hili Samuel & Co., Limited (Hill Samuel), 
Guinness Mahon & Co., Limited (Guinness Mahon), and Pierson, 
Heldring & Pierson (Pierson Heldring) were the principal un- 
derwriters ofthe I0S Primary Offering. 

(ii) Defendants J. H. Crang & Co. (Crang) and 
Investors Overseas Bank Limited (Overseas Bank) were the 


principal underwriters of the IOS Secondary Offering. 


(d) | Flainctiff will fairly and adequately protect 
the sasiehatn at the class. His claim is typical of the 
claim which any class member can assert, and his interest 
does not conflict with the interest of any other class mem- 
ber. 

(e) ' Quest ions of law and fact common to the class 
include: (i) whether defendants committed, conspired to com 
mit, participated in or condoned, acts, or 46re chargeable 
with omissions to act, which constituted violations of the 
full disclosure and antifraud provisions of the National 
Securities Laws, including (A) the use by defendants of the 


United States mails and oti.er instrumentalities of interstate 
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commerce to offer and sell securities by means of false and 
misleading prospectuses; and (B) the use by defendants of 
“oun-jumping," "market priming," and other fraudulent, decep- 
tive or manipulative devices; and (ii) the extent to which 
class members were adversely affected thereby. Such common 
questions predominate over any questions affecting only in- 


dividual members of the class, 
| (f) A class action is superior to other available 


methods for the fair and efficient adjudication of the con- 
troversy because (i) the class members iudividually sustained 
relatively small losses and hence would have little interest 
in individually controlling the prosecution of separate ac- 
tions; (ii) no class member has as yet commenced an action, 
so that a class action will not deprive a class member of an 


rights; (iii) the management of this action as a class suit 


is not likely to encounter substantial difficulties which 


would outweigh the advantages of a class suit. 


(g) The wrongful activities complained of occurred 


in substantial part within the Southern District of New York 


including (i) the preparation of tne false and misleading 
prospectuses by the New York law firms of Willkie Farr & 
Gallagher and Shearman & Sterling for the issuers and 
Participating Underwriters, respectively; (ii) the dissemin- 
ation of the prospectuses; (iii) the sale of IOS stock in 
the IOS Public Offering; and (iv) the acts constituting 


“gun-jumping" and "market priming." 


9A 
SUBSTANTIVE ALLEGATIONS 


3. (a) Defendants Drexel and Smith Barney are broker- 
dealers registered with the Securities and Exchange Commissio 
(SEC). They maintain offices in the City, County and State 
of New York. 

(b) Defendants Rothschild, Hill Samuel, Guinness 
Mahon, Pierson Heldring, and Overseas Bank are foreign-based 
banks engaged in both commercial and investment banking. 
Each of them transactsa business in sccurities within the 
Southern District of New York. 

(c) Defendant Crang is a Canadian brokerage firm, 
with its pyincipal office in Toronto, Ontario. Defendant 
Crang transacts a business in securities within the Sovthern 


District of New York. 


(d) Defendant Arthur Andersen & Co. (Andersen) is 


an international firm of accountants. It maintains an office 
within the City, County and State of New York. 

(e) Defendant IOS is an international sales and fin 
ancial services organization, principally engaged in the sale 
and management of mutual funds and other complementary finan 
cial activities. I0S was incorporated as a Panamanian corp- 
oration in 1960 and reconstituted as a Canadian corporation 
in June,1969. IOS directly and through subsidiaries trans- 
acts a business in securities within the jurisdiction of the 
Southern District of New York. 

(£) Defendant Bernard Cornfeld was the chief execu- 
tive s0tieun,' Chntwne of the Board of Directors, and lergest 
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shareholder of IOS at the time of the IOS Public Offe.ing. By 


virtue of his executive position and stockholdings, he con- 


trolled IOS at that time. Defendant Cornfeld is a citizen o 


the United States and maintained, at the time of the I0S 
Public Offering, a residence within the Southern District of 
New York. 

4. In 1969, a group of IOS shareholders wanted to sell 
their holdings in IOS to the public. Im order for this group 
to effectively sell their shares, it was desirable that I0S 
concurrently sell shares to the public. A plan was adopted 
calling for IOS and the IOS shareholders to sell a combined 
total of 10,992,000 shares. 


5. The prospectuses pursuant to which the IOS Public 


Offering was made were prepared by American law firms, the 
United States mails and other means and instrumentalities of 
interstate commerce were used in their preparation and dis- 
semination, and the offering was fully publicized in the 
United States. American citizens residing here, including 
plaintiff Bersch, purchased st sck in the IOS Public Offering 


in the United States in reliance upon prospectuses which were 


false and misleading as hereinafter alleged anu were damaged 
thereby. 

6. Over 3,000,000 shares of the IOS Public Offering 
were sold in the Canadian securities markets, The sales 
were preceded by 4 massive public relations campaign in 
Canada and in the United States. Sales in Canada resulted 
in a spillover, since anny Americans purchase and sell sec- 


urities there. The defendants knew o- should bz 7 OWT 
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that by establishing a market in Canada for IOS common stock 

and by publicizing the offering in Canada and the United 

States, they would cause many Americans to purchase IOS share 

in the IOS Public Offering and in the aftermarket. Thus, the ® 
IOS Public Offering had and could reasonably have been ex- 

pected to have an impact upon the United States investing 

public. 

7. The IOS shares were offered at $10 per share and 
within six months these shares were virtually valueless. This 
offering was the second largest equity financing in the world 
The magnitude of the offering and the well publicized scandal 
that followed in its wake resulted in an adverse effect upon 
the securities markets throughout the world, including the 
United States markets. 

8. In order to achieve the massive distribution of more 
than 10 million shares, the I0S Group solicited many of the 
world's leading investment banking firms. Some of these 
firms, including Kuhn Loeb & Co., N. M. Rothschild and Sons 
of London, S. G. Warburg and Hambros Limited, refused to 
participate in a public distribution of IOS stock (these 
firms are hereinefter referred to as Non-Participating 
Underwriters), cecognizing that IOS was in a precarious fin- 
ancial tosijion and that theethics and standards of business 
morality set by its management fell far below those consid- 
ered acceptabie in established business circles. 

9, The Participating Underwriters knew the facts which 


influenced the Non-Participating Underwriters to turn down 
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the I0S Public Offering but disregarded them. These under- 


writers, by selling almost 11 million shares of IOS stock at 
an aggregate price in excess of $110 million, without reveal- 
ing the true state of IOS' financial condition and management 
impliedly represented to the public that IOS was a suitable 
comnany for public ownersnip. The aforestated implied repre- 
sentations were false and misleading, as set forth in para- 
graph 10. 

10. The prospectuses failed to reveal the following mat 
erial facts: 

_ (a) I0S, its managers ar . employees, in open and 
flagrant violation of the restrictive currency laws of many 
underdevelcped nations, participated in smuggling activities 
which removed currency worth many hundreds of millions of 
dollars from these countries. The illegal activities engaged 
in by IOS, its managers and employecs, were notorious and re- 
sulted in prohibitions against IOS' continued operations in 
these countries. 

(b) Many cfficers, directors and employees of IOS 
used the funds and credit of IOS for their own personal use 
and without regard to the needs of 10S. These activities 
depleted I0S' treasury so that by September, 1969, IOS had a 
severe liquidity problem. 

(c) The books and records of IOS and its subsid- 
jaries and affiliates were in chaotic condition. It was im- 
possible co determine from them an accurate picture of I0s' 


current firancial position. 
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(d) Administrative, travel and entertainment charge 
were exorbitant and not subject to adequate internal controls 
For example, one party alone cost $500,000. These unduly ex- 


cessive charges were wasteful of I0S' assets. 


(e) Various I0S officials engaged in violations of 
the antifraud provisions of the National Securities Laws, 
particularly "gun-jumping" and "market priming." During the 
months preceding the IOS Public Offering, these officials, 
including defendant Cornfeld, touted IOS' prospects at press 
conferences. in brochures, at meetings of financial analysts' 
societies and on television. 

(f) Defendant I0S, during the period March to Octo- 
ber 1968, through subsidiaries, acquired and held gold with a 
value of over $37,000,000 without a license in violation of 
United States law. The United States government has sought a 


fine of $62,394,000 against IOS for its gold violations. 


11. The Participating Underwriters knew or should have 


known the facts set forth in paragraph 10. 


12. The Participating Underwriters disseminated pros- 
pectuses through the United States mails and other means and 
instrumentalities of interstate and foreign commerce. They 
failed to use due diligence in connection with the prepara- 
tion of these prospectuses. As a result, the prospectuses 


were false and misleading in the following respects: 


(a) The prospectuses portrayed I0S as a highly 


profitable, rapidly growing and law abiding financial service 
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organization. In fact, however, i0S was having liquidity 
problems, was engaged in illegal activities, and its rate of 
growth had begun to decline. 

(b) The prospectuses stated that sales and advisory 
functions performed by IOS for its mutual funds contributed 
37% of IOS' profits for the first-half of 1969. This state- 
ment was false or materially incomplete because IOS lost al- 
most $5 million in that period from its sales activities. 
Additionally, IOS could reasonably expect to sustain even 
more substantial losses from this activity since its share 
of the sales commission had been reduced. Prior to 1969, IOS 
retained 2% of the 8-1/2% sales commission charged on mutual 
fund sales, remitting the remaining 6% to its salesmen. In 
1969, IOS reduced its share to 1-1/2%, thereby decreasing it 
revenues from sales by 25%. The prospectuses omitted to 
state that sales activity prior to the reduction resulted in 
substantial operating losses and that such losses could be 
anticipated to increase in the future as a result of the re- 
duction. 

13, Had the Participating Underwriters used due dili- 
gence, the prospectuses would not have been false and mis- 
leading in the respects enumerated above, but would have 
instead contained information from which inv ‘ors could 


have made an informed judgment whether to purchase IOS stock 


14. Defendant Andersen failed to observe generally ac- 


cepted accounting principles in connection with its audit of 
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IOS. As a result, the prospectuses, which contained seig 

statements of IOS certified by Andersen, were false and mis- 


leading in the following respects: 


(a) IOS had sustained a substantial loss as a re- 
sult of loans made to Commonwealth United Corporation. The 
financial statement failed to report this loss. 

(b) IOS' gross revenues from sales of mutual funds 
were to be adversely affected by a change in commission allo- 
cation (see paragraph 12(b)). The financial statements 
failed to state this fact. 

‘ (c) The financial statements failed to reveal that 
IOS* lack of liquidity made it impossible for it to meet its 
obligations as they arose and that at the time of the I0S } 
Public Offering, I0S was insolvent. 

(d) The financial statements certified by defend- 
ant Andersen spoke as of the year ended December 31, 1968. 
I0S' financial position varied with fiuctuations in the var- 
ious financial markets of the world, thus-making up-to-date 
financial statements essential in order properly to evaluate 
IOS as an investment. Since the IOS Public Offering was not 
to take place for nine months after the close of the year, 
defendant Andersen knew or should have known that its certi- 
fied statements were not current and should not be used in 
connection with the IOS Public Offering. Nevertheless, de- 
fendant Andersen permitted the use of its certified statement 


in the prospectuses issued in connection with the IOS Public 


Offering. 
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15. Defendant Andersen should have withheld its certifi- 
cation of IOS' financial statements in view of the chaotic 
state of IOS' business records. Defendant Andersen, by cer- 
tifying the financial statements as being prepared in accord- 
ance with generally accepted accounting principles and by 
permitting their use in connection with the prospectuses, 
represented that IOS maintained proper books and records, 
that IOS would continue as a going concern, that no subsequen 
events had been discoverec which would affect the accuracy, 
relevance and interpretation of che certified financial state 
ments, that the financial statements certified were as curren 
as was appropriate for thebusiness IOS was in, for inclusion 


in a prospectus, and were accurate. These representations, 


for reasons already stated, were false and misleading. 


16. In the months prior to a contemplated public offer- 
ing, an issuer should and usually does maintain a well- 
guarded silence, The purpose of this practice is to prevent 
excitement for a public offering based on chance remarks or 
incomplete brochures or pemphlets. IOS and its senior of- 
ficers, prior to and in preparation for the public offering, 
made glowing statements concerning IOS and its future. 10S 
was referred to as "the most imporcant force in the free 
world" and it was often estimated that IOS, by 1975, would 
have $15 billion under its management. 

17. Defendants I0S and Cornfeld knowingly and wilfully 


committed the aforedescribed fraudulent and deceptive acts 
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and participated in the preparation and dissemination of the 
false and misleading prospectuses, thereby causing injury to 
the class. These acts and false prospectuses were in further? 
| ance of a scheme to use established New York financial insti- 
tutions to lend credibility to and thereby effect the IOS 
Public Offering. They are accordingly liable to the class 
for its damages. 
18. (a) The Farticipating Underwriters violated the 
| disclosure and antifraud provisions of the National Securitie 
| Laws by distributing through the mails and by other means of 
interstate commerce, the false prospectuses used in the I0S 
Public Offering. 


(b) The Participating Underwriters knew that de- 


jumping" and "market priming" activities. By participating 
in the I0S Public Offering with knowledge of these facts, 
they aided and abetted the defendants I0S and Cornfeld in 
their scheme to defraud the class. 

(c) The Participating Underwriters are jointly and 


severally liable for the damages sustained by the class. 


fendant IOS and its senior officers had engaged in "gun- 

19. Defendant Ancersen did not make a reasonable in- 
vestigation and did not have reasonable gz-und to believe 
that the financial statements certified by it were not false 
and misleading. Nevertheless, it permitted their inclusion in 


the prospectuses. Accordingly, defendant Andersen is jointl 


and severally liable for the damages sustained by the class. 
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and participated in the preparation and dissemination of the 
false and misleading prospectuses, thereby causing injury to 
the class. These acts and false prospectuses were in further 
ance of a scheme to use established New York financial insti- 
tutions to lend credibility to and thereby effect the IOS 
Public Offering. They are accordingly liable to the class 


for its damages. 


18. (a) The Participating Underwriters violated the 


interstate commerce, the false prospectuses used in the IOS 
Public Offering. 

(b) The Participating Underwriters knew that de- 
fendant IOS and its senior officers had engaged in "gun- 
jumping" and "market priming" activities. By participating 
in the IOS Public Offering with kncwledge of these facts, 
they aided and abetted the defendants ICS and Cornfeld in 
their scheme to defraud the class. 


‘(c) The Participsting Underwriters are jointly and 


severally liable for the damages sustained by the class. 


disclosure and antifraud provisions of the National Seuevteteh 

Laws by distributing through the mails and by other means of 
19, Defendant Andersen did not make a reasonable in- 

vestigation and did not have reasonable ground to believe 

that the financial statements certified by it were not false 


and misleading. Nevertheless, it permitted their inclusion i 


the prospectuses. Accordingly, defendant Andersen is jointl 


and severally liable for the damages sustained by the class. 
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WHEREFORE, pileintifi prays for judgment against defend- 


ants, as follows: 


(a) Damages for losses sustained or to be sustained; 
(b) Restitution, rescission or rescissional damages; 


(c) An accounting for the profits made by defendants; 


(d) An award of costs, including attorney's and ac- 


countant’s fecs; and 


(e) Such other and further relief as may be just and 


proper. 
ya A A 
| lies: pe Nee’ (x {iii— 
ae tint B. F iteus, 
Attorney for Plaintiff 
233 broadway . 


New York, N. Y. 10007 
267-6370. 
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Answer of Arthur Andersen & Co. 
UNITED STATES DISiRIC?T COURT 


SOUTHERN DISTRICT OF NEW YORE 


HOWARD BERSCH, 


Plaintiff, : 


-ageinst- 71. Civ. $373 


DREXEL FIRESTONE, INC eo, DREXEL 
HARRIMAN RIPLEY, BANQUE ROTHSCHILD, 
HILL 5Ai. JEL & CO., ‘Li {ITED, 

GUINNESS “AHON & CO., LIM.ATIOM, 
PIERSON, HELDRING & PIEPSON, 


oe 


ANSWER OF DEFENDANT 


SMITH, BARNEY & CO. il72ORPORATED, ARTHUR ANDERSEN & CO. 
J. H. CRANG & CO., INVESTORS : 

OVERSEAS BANK LIMITED, ARTHUR 

ANDERSEN «& CO., 1.9.5., LID., and $ 


BERNARD CORNELLD, 


Defendants. 


Defencent ARTHUR ANDERSEN &¢ CO. ("Andersen"), 
its attorneys BR“, ABBOTT & MORGAN, for its answer to the 
complaint: 

1. It denies the uverments of paragraph 1, except 
admits that plaintiff has instituted this action in purported 
reliance on the statutes of the Unites States set forth in said 
paragraph. 

2. It denies the averments of paragraph 2, and will 
set forth its position with respect thereto in response to the 
motion required to be made by plaintiff, pursuant to Civil Rule 
1lA, subdivision (c), except that it is without knowledge or 
information sufficient to form a heliecf as to the truth of the 


averments that in September, 1969, plaintiff purchased 600 


shares cf the common stock of defendant I.0.S., Ltd. ("IOS"), 
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and that shares of IOS were sold to United States citizens 


residing in the United States and abroad. 


3. It is without knowledge or information sufficient 
bes form a belief as to the truth of the averments of paragraph 
3, except that it admits that defendant Andersen is a firm of 
accountants, and that it maintains an office within the City, 
County and State of New York, but alleges that the audit en- 
gagements involved in the averments of the complaint were entered 
into by Andersen's branch office in Switzerland, which was in 
charge of such audit; and it further admits that IOS was engaged 
in the sale and management of mutual funds and other financial 
activiti 3 outside the United States; that IOS was incorporated a 
a Panamanian corporation in 1960; that IOS was formed as a 
Canadian corporation in June, 196%; and that Gefendant Bernard 
Cornfeld was the Chairman of the Board of Directors and the Chie?! 
Executive Officer of IOS at the time of the offering of shares 
of IOS. 

4. It is without knowledge or information sufficient 
to form a belief as to the trutna of the averments of paragraph t 
|4 of the complaint. 
| 5. It denies the averments of paragraph 5. 
| 6. It denies the averments of paragraph 6 insofar as 


they may purport to relate to defendant Andersen; it further 


denies t’\at the offering of shares of IOS in September, 1969, had) 
or could reasonably have been expected to have an impact upon the 
United States investing public or that Americans were caused to 
purchase IOS shares in the offering or in the aftermarket; and 

it is without knowledge or information sufficient to form a 


belief as to the truth of the remaining averments of said paragrach. 
. t 
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7. %It denies the averments of paragraph 7, except 
| 
| 


|tuses was $10.00 per share. 
\ 
| 


that it admits that the offering price stated in the prospec- 


8. It is without knowledge or information sufficient 


to form a belief as to the truth of the averments of paragraph 


8, except that it denies that IOS was in a precarious financial 


[position at the time referred to in said paragraph, or that the 


ethics and standards of business morality of the management of 


IOS were as averred in said paragraph. 

9. It denies the averments of paragraphs 9, 10, ll, 
12, 13, 14 and 15. 

10. It is without knowledge or information sufficient 


o form a belief as to the truth of the averments of paragraph 


ll. It denies the averments of paragraphs 17, 18 and 


First Defense 


The Court lacks jurisdiction over the subject matter 


| 
| 
| 
| 
| 
hes this action. 
| Secor) Defense 
| 
| The complaint fails to state a claim upon which relief 
can be granted against defendant Andersen. 

Third Defense 

The liability, if any, of defendant Andersen with 


respect to the matters alleged in the complaint is not governed 


by the laws of the United States, but by the laws of various 


foreign countries. Under such foreign laws, the complaint fails 
to state a claim upon which relief can be granted against said 


defendant. 
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Fouvth Defense 
The action should b2 dismissed on the ground of : 
improper venue. | 
Fifth Defense 
This Court should decline to exercise jurisdiction | 
lunder the doctrine of forum non converiens. 
Sixth Defense 
The claims alleged in the complaint are barred in 
whole or in part by the applicable statute or statutes of 
limitations. 


Seventh Defense 
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The claims alieged in the complaint are barred in whole 
or in part by laches. 


Eighth Defense 


To the extent that any part of a prospectus, which 


relates to a matter which is part of the claim sought to be 


alleged against defendant Andersen, may be found to be untrue, 
or to have included an untrue statement of a material fact, or 
to have omitted to state a material fact necessary in order to 
make the statements in the light of the circumstances under 
which they were made not misleading, or may otherwise have 
constituted material omissions from such prospectus, defendant 
Andersen did not know, and in the exercise of reasonable care 
could not have known, of such untruth or omission. 

, Ninth Defense 


To the extent that any part of a prospectus, which 


relates to a matter which is part of the claim sought to be 
alleged against defendant Andersen, may be found to be untrue, : 


or to constitute material omissions, defendant Andersen, after 


| 
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reasonable investigation, had reasonable ground to believe and 


| did believe, at the time the prospectus was issued, that such 
matters were true, and that there was no omission to state a 


material fact required to be stated therein or necessary in order 


to make the statements therein not misleading. 
Tenth Defense 
To the extent that any part of a prospectus, which 
relates to a matter which is part of the claim sought t- be 
alleged against defendant Ardersen, may be found to be untrue, 


or to constitute material omissions, and such matters were based 


on the authority of an expert, including other auditors, de- 


i 
| 
| 
fendant Andersen had no reasonable ground to believe, and didi 
2% believe, at the time the prospectus was issued, that such | 
matters were untrue, or that there was any omission to state a 
material fact required to be stated therein or necessary in order : 
to make the statements therein not misleading, or did not fairly i 


represent the statement of the expert or other audite~s. 


To the extent that any part of a prospectus, which 


Eleventh Defense 
{ 
| relates to a matter which is part of the claim sought to be 
| adteved against dzfendant Ancersen, way be found to be untrue, | 

' 


or to constitute material omissions, plaintiff knew, or in the 


exercise of reasonable care or diligence could have known, of 


such untruth or omission. 


Twelfth Defense 
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To the extent that any part of a prospectus, which 
relates to a matter which is part of the claim sought to be 


alleged against defendant Andersen, may be found to be untrue, 
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or to constitute material omissicns, all of the damages 


—————————— 


allegedly incurred by plaintiff and by the members of the 


| 


|purported class purportedly represented by plaintiff represents 
lother than the depreciation in value of commn shares of 1I.9.S., 


Ltd. resulting from such untruths or omissions. 


WHEREFORE, defendant Arthur Andersen & Co. demands 


judgment agains: plaintiff dismiss’ng the complaint, together 


| 
| 
| 


with the costs and disbursements of this action, including 


attorneys fees. 


} 


Dated, New York, New York 
January 14, 1972 


BRE, BT ABBOTT & MCRGAN 


TRISH 

. Chase Manhattan Plaza 

New York, New York 10005 

Attorneys for befendant 

Arthur Andersen & Co. 
944~4800 


Of Counsel, 


|Charles W. Boand, Cscq. 
i'George W. Thompson, fsa. 
Wilson & McIlvaine 

135 South LaSalle Stxeet 
Chicago, Illinois 60603 
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Interrogatories to Plaintiff 


UNITED STATES DISTRICT COURT 


‘SOUTHERN DISTRICT OF NEW YORK 


Pe ae ee a ee ee ak ee Ce x 
HOWARD BERSCH, $ 
72. Civ. 3373 
Plaintiff, 
INTERROGATORIES TO 
-against- : PLAINTIFF 
RELATING TO DETER- 
DREXEL FIRESTONE, INC., et al., : MINATION OF CLASS 
ACTION QUESTIONS 
Defendants. : 
ee ee x 


Defendants Drexel Firestone, Inc., Smith, Barney & 
Co., Incorporated and Arthur Andersen & Co. aequest that 
plaintiff Howard Bersch answer the following interrogatories 
separately and fully in writing under oath in accordance with 


Rule 33 of the Federal Rules of Civil Procedure. 


Interrogatory l. 


State your fu’l name, any other names or pseudo.:yms 


you have ever used, and your date of birth. 


Interrogatory 2. 

State the full address of each place of residence 
from January 1, 1967 to the present and the period auring 
which such residence was maintained, and indicate each 
principal place of residence, if any, and the period during 


which it was your principal place of residence. 


Interrogatory 3. 

State, for each calendar year from January 1, 1967 
to December 31, 1971, the approximate number of days which you 
spent (a) in the United States, and (b) outside the United 


States. 
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Interrogatory 4. 


State, for each calendar year or other tax return 
period from January 1, 1967 to December 31, 1971, the name of 
each country, state of the United States, and province of 
Canada to which you paid income taxes or in which you filed 
an income tax return and, with respect to each, whether you 
paid the tax or filed the return (a) as a resident, or (b) 


as a nonresident. 


Interrogatory 5. 


Identify each country of which you are presently a 
citizen or national and, with respect to each, the date upon 


which you became a citizen or national. 


Interrogatory 6. 

Identify each country of which you have been a 
citizen or national and, with respect to each, the date upon 
which you became a citizen or national and the date upon . 


which you ceased being a citizen or national. 


Interrogatory Ve 
State with respect to the period from January 1, 
1967 to December 31, 1971: 

(a) Each occupation in which you were engaged and, 
with respect to each, the portion of the year during 
which you pursued such occupation and the titles you 
held, if any; and 

(b) with respece to each occupation identified in 
subpart (a) of this interrogatory, state your principal 
place or places of business (including full address and 
name of firm or business or other entity with which 


associated). 
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Interrogatory 8. 

State whether you now hold or have ever held a 
position as a director, officer, employee, salesman, con- 
sultant, or agent of I.0.S., Ltd., its subsidiaries or 
affiliates or a predecessor company of any of them (herein- 
after collectively referred to as "IOS") or of any fund re- 


‘lated to IOS. 


Interrogato” 9, 
If your answer to interrogatory 8 is yes, state 
with respect to each such position: 

(a) the company with which such position was held; 

(b) the exact title of such position; 

(c) the specific duties of such position and the 
nature of any other work you performed in such position; 

(d) the names, exact titles and specific duties 
of all supervisors or other persons to whom you directly 
reported when in such position; 

(e) the exact dates on which such position began 
and ended; 

(f) the full address of all places of business 
during the time you occupied such position; 

(g) your compensation derived from such position, 
stated separately for eech calendar year, including 
a separate statement with respect te each salary and 
stock option given to you, and each award and bonus 
earned by you or civen to you on the basis of your 
performance; 

(h) whether your position was described in a 
written agreement or agreements and, if so, the sub- 


stance thereof; 


> 
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(i) whether you possess the originals or copies 
of said agreement or agreements identified in your answer 
to interrogatory 9(h) and, if not, the location and 
custodian of the original or copies of said agreement 
or agreements; 

(j) whether you ever resigned from such position 
and, if so, the date of such resignation, the severance 
payment received by you upon such resignation, and the 
reason for such resignation; and 

(k) whether you were dismissed for cause from such 


position, and, if so, the date and cause of such dismissal. 


interrogatory LO% 


State whether any person ever related to you by 


blood or marriage, or any present or former friend or close 


acquaintance of yours, now holds or has ever held a position 
of employment, agency, or other compensated relationship with 


Ios. 


Interrogatory ll. 


If your answer to interrogatory 10 is yes, state 

with respect to each such person: 

(a) his name; 

(b) his full present address, and any previous 
addresses known to you; 

(c) if related to you by blood or marriage, the 
exact nature of his relationship to you; 

(d) if a friend or close acquaintance, the date 
on which your friendship or acquaintance with such 
person began and the approximate number of occasions 
on which you met with or spoke to such person during 


1969; and 
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(e) the exact nature and specific duties of each 


such position held by such person, 


Interrogatory a 


State whether anyone has ever at any time solicited 


the purchase by you of any common shares of IOS. 


interrogatory LS 


If your answer to interrogatory 12 is yes, identify 
separately with respect to each solicitation: 


(a) the person who made the solicitation; 


(b) the date of such solicitation; 


(c) the manner of such solicitation (i.e., 
by mail, telephone, in person or otherwise) ; 

(d) the physical location of the soliciting 
person at the time such solicitation was made; and 

(e) your physical location at the time such 


solicitation was made. 


Interrogatory ae. 


State separately with respect to each solicitation 
identified in your answer to interrogatory 13 whether any 
writings were received by you at any time in connection with 


the solicitation. 


Iinterrogatory 15. 
If your answer to interrogatory 14 is yes, identify 
separately with respect to each writing received: 
(a) the date and title of the document, the 
persons or entities whose names appear in it as apparently 
or actually having prepared it, and the substance there- 


of; 
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(b) the solicitation identified in your answer 


to interrogatory 13 in connection with which the 
writing was received; 

(c) the manner in which you were given the 
writing (i.e., by mail, in person, by messenger or 
otherwise) ; 

(d) the date you received the writing; 

(e) if the writing was given to you in person, 
your physical location at the time it was given to 
you, and the individual person who gave it to you; 

(f) if the writing was sent to you by mail, 
the date and place of postmark, the full address to 
which it was mailed, the full return address, and 
the individual person who sent to you; and 

(g) if the writing was given or sent to you 
other than in person or by mail, the individual person 
who gave or sent it to you and his physical location, 


and your physical location at the time you received it. 


Interrogatory Os 


State whether you have ever at any time solicited 
the sale to you of any common shares of IOS or in any way 


initiated a purchase or proposed purchase transaction. 


Interrogatory 17. 
| en 

If your answer to interrogatory 16 is yes, state 
with respect to each such occasion: 

‘ 


(a) the person whom you solicited or otherwise 


approached; 


(b) the date of such solicitation or initiation; 
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(c) the manner of such solicitation or initia- 


tion (i.e., by mail, telephone, in person or other- 
wise); 

(a) your physical location at the time of such 
solicitation or initiation; 

(e) the physical location of the person solicited 
or approached at the time of such occurrence; 

(£f) the substance of any oral statements you 
made to such person at the time of such occurrence; 

(9) whether any writings were distributed by you 
or received by you in connection with such solicitation 
or initiation; and 

(h) aif your answer to interrogatory 17(g) is yes, 
identify the date and title of each such writing, 
the persons or entities who prepared them, and the 


substance thereof. 


Interrogatory 18. 
State whether you have ever participated in the IOS 
Stock Option Plan and whether you have ever otherwise owned 


options to purchase shares of IOS. 


Interrogatory 19. 

If your answer to interrcegatory 18 is yes, state: 

(a) the date when you first became eligible for 
the Plan; 

(b) the date each and every stock option was 
given to or earned by you pursuant to the Plan; 

(c) whether any written agreement or agreements 
contained terms relating to your participation in the 


Plan and, if so, the substance thereof; 
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(ad) whether you possess the originals or copies 
of said agreement or agreements identified in your 
answer to interrogatory 19(c) and, if not, the loca- 
tion and custodian of the original or copies of said 
agreement or agreements; and 

(e) whether you exercised any of said stock 
options and, if your answer is yes, the date of each 
and every time you exercised each and every such 
option, the price per share at which you exercised 
each and every such stock option, and the number of 
Shares purchased per each exercise of said stock 


options. 


Interrogatory 20. 


State whether you have ever owned any stock or 
other interest in IOS other than the common stock of I.0.S., 


Ltd. 


Interrogatory 21. 


If your answer to interrogatory 21 is yes, identify 


separately with respect to each interest: 


(a) the company in which such stock or other 
interest was or is held; 

(b) the class of stock or other type of interest 
held; 

(c) the number of shares or amount of interest 
held; and 

(d) the date such shares or other interest were 


acquired. 
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Interrogatory 22. 

State whether you have ever at any time purchased 
any common shares of IOS. 
Interrogatory 23. 

If your answer to interrogatory 22 is yes, state 
separately with respect to each purchase: 

(a) your principal place of residence at the time 
of such purchase; 

(b) whether you were, at the time of such purchase, 
aware of a consent order regarding I.0.S., Ltd. entered by 
the Securities and Exchange Commission on May 23, 1967; 

(c) the date the purchase order was placed, the 
number of shares purchased, and the price per share; 

(da) whether the purchase resulted from the 
exercise of any option identified in your answer to 
interrogatory 19 and, if so, which of the options 
identified was involved; 

(e) whether your purchase order was solicited or 
whether your purchase resulted from a solicitation or 
other initiation by you, and which of the occurrences 
identified in your answers to interrogatories 13 and 17 
relates to the purchase; 

(f) the individual person, if any, who placed the 
order on your behalf, and the manner in which you 
instructed such person to place the order (i.e., by 
mail, telephone or otherwise) and your physical location 


at the time you gave or sent him such instructions; 
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(g) the person with whom such order was placed 


by you or by the person identified in your answer to 


inte=rogatory 23(e) as having acted on your behalf; 


(h) the person or entity from whom the shares 
were purchased; 

(i) the person or entity from whom the purchaser 
identified in your answer to interrogatory 23(h) 
acquired the shares, and all other purchasers appearing 
earlier in the chain of title; 

(j) each other individual person and entity 
involved in the transaction, including his or its 
full address and capacity in which each such other 
individual person or entity acted (i.e., whether as 
principal, agent or broker and for whom) ; 

(k) the stock exchange, if any, through which 
the purchase was oneness 

(1) the manner in which the purchase was confirmed, 
including a description of any confirmation documents 
received and identification of the physical location of 
the person sending them to you at the time they were 
sent; 

(m) the date upon which you paid for the shares; 

(n) the manner in which you paid for the shares 
(i.e., by check, cash, money order or otherwise); if 
other than by cash, identify the bank or other entity 
upon which the instrument was drawn and the person 
or entity to whom such instrument was drawn or payable; 

(o) the person to whom payment was given (if 
payment was made by you to a person acting on your 


behalf, identify not only such person but also the 
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person to whom the person acting on your behalf made 
payment) ; 
(p) the manner of delivery of payment (i.e., in 
person, by mail or otherwise), your physical location 


at the time, the physical location of any agent making 


payment on your behalf, and the physical Iocation of 


the person to whom payment was made; 


(q) the date upon which the certificate represent- 
ing the shares were delivered to you or to any person 
acting on your behalf; 

(r) whether the certificates originally received 
by you or a person acting on your behalf were bearer 
share certificates, bearer share Warrants or registered 
share certificates; 

(s) the date of each certificate; 

(t) the person in whose name each certificate 
was issued, each person shown as transferee or assignee, 
and the dates of such transfers or assignments; 

(u) the manner of delivery of the certificates 
(i.e., in person, by mail or otherwise), your physical 
location at the time, the phv-ical location of any 
agent receiving delivery on your behalf, and the physical 
location of the perscn making delivery to you or your 
agent; 

(v) aif the certificates received were registered 
share certificates, whether such shares were subsequently 
exchanoed for nearer share warrants and, if so, the date 
of such exchange, the transfer agent to whom application 
was made ana the number ard date of each bearer share 


warrant received in exchanae; 
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(w) if the certificates received were bearer 
share warrants, whether such warrants were subsequently 
exchanged for registered share certificates and, if 
so, the date of such exchange, the transfer agent to 
whom application was made and the number and date of 
original issue shown on each registered share warrant 
received in exchange; 

(x) whether you or any person acting on your 
behalf paid any United States interest equalization 
tax in connection with the purchase and, if so, the 
date of said payment; and 

(y) whether you or any person acting on your 
behalf made any representation, written or oral, to 
the seller of the shares as to your name, nationality 
or country of residence, and, if your answer is yes, 
the date of such representation, the individual 
person to whom made, whether made orally or in writing, 
and the name, nationality and country of residence so 


represented. 


Interrogatory 24. 
Identify all writings relating or referring to the 
transactions which are described in your answer to interroga- 


tory 23. 


Interrogatory 25. 


State whether you have ever received a prospectus 


offering common shares of IOS. 


Interrogatory 26. 


If your answer to interrogatory 25 is yes, state 


separately with respect to each such prospectus: 
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(a) the date of the prospectus; 

(b) the number of IOS common shares the 
prospectus states were offered by it; 

(c) the underwriter or underwriterr ~amed 
on the first or cover page of the prospectus; 

(ad) the language in which the prospectus 
is’ written; 

(e) the date you received the prospectus; 

(f£) the individual person who gave you the 


prospectus ; 


(g) whether such prospectus was given to you 


in connection with any of the transactions identified 
in your answer to interrogatory 23, and, if so, which 
transaction or transactions. 
nnterrogatory Y oF 
With respect to each purchase referred to in your 
answer to interrogatory 23, state whether you subsequently 
disposed of said shares. 
Interrogatory 28. 
If your answer to interrogatory 27 is yes, state 
‘eparately with respect to each sale: 

(a) the date of such sale or other disposition; 
the I whom said shares were sold; 
the number of shares sold; 
the pri per share; 
the stock exchange, if any, through which 

the transaction was consummated; and 


(£) share certificate numbers. 
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Interrogatory 29. 


State with respect to each prospectus referred to 

in paragraph 2(c) of the complaint in this action: 

(a) whether you assisted in the preparation of 
such prospectus and, if so: 

(i) the nature and extent of your assistance; 

(ii) the names of the persons at IOS with whom 
you consulted; and 

(iii) the names of the persons who supervised 
your performance; 

(b) whether you received and reviewed any portions 
of said prospectus to determine or assist in determining 
its accuracy and, if so, state by page number those 
portions so received; and 

(e) whether you ever met with any officer, 
director or representative of the firm or firms 
listed as underwriter or underwriters on said 
prospectus and, if so, the date and place of each 
such meeting and the names of the persons with whom 
you met. 


‘ated: New York, New York 
January 13, 1972 


SULLIVAN & CROMWELL 


vA — 
By WWiutpr - aun huran a 
A Member of t Firm 
Attorneys for Defendant 
Drexel Firestone, Inc., 
48 Wall Street, 
New York, New York 10005 
Tel. HAnover 2-8100 


» 
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DAVIS POLK & WARDWELL 


“~?e Zz er 
By a 


A Member of e Firm 
Attorneys for Defendant 
Smith, Barney & Co., Incorporated; 
a One Chase Manhattan Plaza, 
New York, New York 10005 
Tel. 422-3400 


BREED, ABBOTT & MORGAN 


t 
cel oeiek 
A Member of Firm 
Attorneys for Defendant 
Arthur Andersen & Co., 
One Chase Manhattan Plaza, 
v New York, New York 10005 
Tel. 944-4800 


By 


Of Counsel to Defend. t Arthur Andersen & Co.: 


Charles W. Boand, Esq. 
George W. Thomrson, Esq. 
Wilson & McIlvaine, 
135 South LaSalle Street, 
Chicago, Illinois 60603 


“i 3 SIDNEY B. SILVERMAN, ESQ., - 
233 Broadway, 
New York, New York 10007 
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INVESTORS OVERSEAS SERVICES 


January 15, 1970 


Dear Shareholder: 


I am pleased to send your 1.0.S., Ltd. share certificate. We 

a" are sorry for the delay, but the fact of your U. S. citizenship 
occasioned time-consuming formalities with the Internal Revenue 
Service in order to reduce your tax liability. Now, certain 
action on your part is required to save you from tax liability 
under the Interest Equalization Tax Law. Your prompt attention 
to this letter and the enclosed forms will save you taxes. 


Enclosed with your share certificate are the following documents: 


Form 4322 - Validation Certificate of Prior 
American ownership and Interest Equalization Tax 
Compliance (copy 1 and copy 2) 


Form 3780 - Intere.t Equalization Tax Quarterly 


+. 
Return _ 


Form 4322 A - Applicationfor Validation Certificate 
uf Prior American Ownership and Interest Equali- 
zation Tax Compliance 


With respect to each of the above, it is most important that you 
carefully follow these instructions: 


Copy 1 of Validation Certificate: 


Line 21 -- type or print your name and present address. 


Copy 2 of Validation Cert ficate: 


a Line 21 -- type or print your name and present address. 


Form 3780: (Filed only in your name even though you may file 
joint income tax returns) 


Upper right-hand corner -- insert social security or 
taxpayer identification number. 


Name and present address should be typed or printed. 
Part 1-B -- insert number of shares (shown on enclosed 
share certificate) in box after “October 15, 1969" and in fol- 


lowing box insert the actual value of purchase which is $10.00 
times the number of shares purchased. 


1.0.S., Lid. (Canad) Executive Headquarters, 119 Rue de Lausanne, 1211 Geneva, Switzerland Tel: 3198 41 Cable: Oscasinvest Telex: 22 $50 


/ 


Form 3780 Continucd: 


Next to last line -- sign return and insert date of sign- 
ing which should be within the month of January, 1970. 


Attach Copy 2 of Validation Certificate. 
NOTE: IF YOU HAVE ACQUIRED OTHER FOREIGN STOCK OR 
DEBY OBLIGATIONS DURING THE FOURTH QUARTER OF 196 
OTHER PORTIONS OF FORM 3780 SHOULD BE COMPLETED, 
AS APPROPRIATE. 

Form 4322-A: 


Box 2 -- type or print your name (again only name of stock 
owner, even if you file joint income tax returns). 


Box 3 -- insert Social Security Number or taxpayer iden- 
tification number. 

Box 4 -- insert your present address. 

Box 9 -- insert the number of shares (shown on enclosed 


share certificate). 


Box 10 -- insert the number of your share certificate 
(found in the upper left-hand corner of the certificate). 


Box 15A -- insert the purchase price of the stock (number 
of shares times $10.00Q per share). 

Box 18 -- sign your name. 

Box 19 -- insert date of signing. 


Attach copy 1 of Validation Certificate to Form 4322-A. 


ACTION REQUIRED 


Place completed Form 3780 (with copy 2 of Validation Certificate 
attached) and completed Form 4322-A (with Copy 1 of Validation 
Certificate attached) in the enclosed envelope. ae 


™” the enclosed envelope will reach me no later than noon, Monday, 
January 26, send envelope with enclosures to me and | will arrange 


for filing. 


= 3 . eet 

If the enclosed envelope with enzslosureg will not reacn me. by 
January 26, airmail directly to: 

Director of International Operations 

Intcrnual Kevenuc Service 

Washington, 0. C. 20225 

Mis Bis AN 

' 


The envelope should be mailed in time to reech that address by 
January 31, 1970, but will protably be accepted even if, late. 


This rather complicated procedure is necessary to exempt you fron 
paying additional lax end to provide you with a new Validation 
Certificate which will give you the option of selling your shores 
to other U. S. citizens. These new forms will be sent to you 
directly by the Internal Revenue Service. 


| ’ 
Your. ‘tra, } 
; 2) A h.. pa a C LA Pam \ Cat 
l JOHR E. JOHNNIDIS 
Legal Departnient 
NOTE: Wien Form 4322-A is filed to obtain a new Validation 


Certificate in your name, it must be accompanied by proof of 
your U.¢. CIRVKBREO TB Would you, therefore, kindly attach a 
xerox copy of that page of your Passport which bears your nane, 
address, and vital statistics to Form 4322-A and copy 1 of 
Form 4322. 
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INSTRUCTIONS 
Note: The term “foreign securitics’’ as used here meane frora the tax a validation certificate will be issued by your 
stocn, boncs or other obligations of foreign iseucrs oF odligors District Director of internal Revenue. 
or cupositary receipts or other evidence of interest in such 
stock or obligations, or rights to acquire such intererts. . 
WiO MAY SUBMIT APPLICATION 
PURPOSE ‘ 
This form. MAY NOT be cxecuted by anyone other thana 
Tie Interest Equalization Tax Act imposes a tax on purchases United Status person {as defined in Section 4920(a)(4) of the 
“and cortain other acquisitions of foreign securities by United Internal Revenue Code) who is the actual owner or isa 
sates citizens, individual residents, and other United States ' yegictered nominee, merber or rm ber firma of a national 
porson:, inclucing tax exermp: organizations, seccuritics exchanse registered with the Securities anc Exe 
change Commission or 2 member or member firm of the 
The tax, which bocarse effective July 19, 1963, docs not apply National Association of Securities Dealers acting for an owner 
to the purchase or otner acquisition of foreign securities from of foreign securities wo was a United States citizen, incivic. 
United States citizens, individual residents or otacr persons ual resident, or other United States person througrout tne 
who had such a Comestic status, wither during tne extiro poriog poriod of his ownership or continuously since July i8, 1963. 
of their ovmershia or continuously vince July 15, 1903, row 
ever, cuch person also raust not bo incligidie to dispose of Where the sccurity dving transferred is owned jointly by 
such socuvities as a United States porson under soctions 4914 more than ono person, each owner roust subrait @ separate 
or 4920 of tha Act. application with respect to his enare, 
Thais application is designed to provide information reeded to YW ono co-owner is not a United Statos person, only the United 
Ccterraine Wacther the purchase or other acquisition of the States person or porsonu may exccuic this application for a 
foreign securities qualifies ior exeraption frora the tix, Ui tho Validation cortilicate for that portion of the consideration paid 
acquisition cescribed in the application qualifies for exeraption by such co-owner, 
‘ ronm 4322-4 incv. ee” 
m 3 i . , 
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Plaintiff’s Notice of Motion for Class Action Determination 
and Supporting Affidavit (Without Exhibits) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eee ete en hn ee ee ee ee ee x 
HOWARD BERSCH, 71 Civ. 5373 
Plaintiff, NOTICE OF MOTION FOR 
eagainst- CLASS ACTION DETERMIN - 
' : ATION PURSUANT. TO-R 
DREXEL FIRESTONE, INC., et al., 23(c) ‘OF THE FRCP 
Defendants. 
Toe NONE PT Ee ee ee et Sa ee x \ oAN | 
SIRS: wy led 


PLEASE TAKE NOTICE, that upon the annexed affidavits of 
Joan T. Harnes and J2:wel H. Bjork, both sworn to the 7th day 
of April, 1972, the exhibits annexed thereto, and all the 
. pleadings and proceedings heretofore had herein, plaintiff 
will move this Court at the Courthouse thereof, Foley Square 
New York, N. Y. 10007, at Room 506, on May 16, 1972, at 10:0 
o'clock in the forenoon of that day, or as soon thereafter 
as counsel can be heard, for an order pursuant to Rule 23(c) 
of the Federai Rules of Civil Procedure, declaring that this 


action can be maintained as a4 class suit. 


Dated: New York, N. Y., F 
April 7, 1972. Yours, etc., 
we foe a 
‘). SYLVERMAN & HARNES, 
iors Attorneys for Plaintiff 
One Rockefeller Plaza 
New York, N. Y¥. 10020 
765-7884 
70% 
DAVIS POLK & WARDWELL, ESQS,, 
Attorneys for Defendants Smith, 
Barney & Co. Incorporated & Banque Rothschild 
One Chase Manhattan Plaza 
New York, N. Y. 10005 


ee, © 
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BREED ABBOTT & MORGAN, ESQS., 

Attorneys for Defendant Arthur 
Andersen & Co, 

One Chase Manhattan Plaza 

New York, N. Y. 10005 


SULLIVAN & CROMWELL, ESQS., 

Attorneys for Defendants Drexel Firestone, 
Inc., Pierson, Heldring & Pierson, 
Guinness Mahon & Co., Limited, and 
Hill Samuel & Co., Limited 

48 Wall Street 

New York, N. Y. 10005 


WILLKIE FARR & GALLAGHER, ESQS., 

Attorneys for Defendant J. H. 
Crang & Co., Ltd, 

One Chase Manhattan Plaza 

New York, N. Y. 10005 


PAUL WEISS RIFKIND WHARTON & GARRISON, ESQS 
Attorneys for Defendant Investors 
Overseas Bank, Ltd. 
345 Park Avenue 
New York, N. Y. 10022 


*9 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
see eae eae ee ee BE OOO SEB HES HH OOO y 4 


HOWARD BERSCH, 71 Civ, 5373 a 


Plaintiff, AFFIDAVIT 


-against- 


DREXEL FIRESTONE, INC., et al., 


Defendants. 6 


STATE OF NEW YORK 


+ wB a3 
COUNTY OF NEW YORK ° 


Joan T. Harnes, heing duly sworn, deposes and says: 


I am a member of the firm of Silverman & Harnes, at- 
torneys for plaintiff in the above-entitled action, and 


submit this affidavic in support of plaintiff's motion for 
PY / 


class action determination pursuant to Rule 23 of the 


Federal Rules of Civil Procedure, 


In September, 1969, plaintiff purchased 600 shares of 
the common stock of I,0.5., Limiced (10S) pursuant to a pub- 
lic offering of tiat stock made by IOS and certain of its 
shareholders, On December 4, 1971, he commenced this action a, 
on behalf of himseif and a:i1 other persons who purchased IOS 
common stock at the pubiic offering (the Class), alleging 
that they were defraudec in connection with their purchase. 


Annexed hereto and marked Exhibit A is a copy of the com- 


plaint. 


The complaint alleges thac 10,992,000 shares of IOS 


were offered to the public, half directly by the corporation 
oe 


o1A 


itself and the remaining half by IOS shareholders. Both of- 


ferings were part of an integral whole; they were made upon 


the same terms and their closings were simultaneous. The 

public offering was made pursuant to the issuance of three 
prospectuses which were substantially the same and the I0S 

common shares issued thereunder were all of the same class 

of stock. The I0S stock was sold to the public at an aggre- ‘ 
gate price of $110 million. Within six months of the public 
offering, the I0S stock was worthless. It is plaintiff's 
contention that the stock was also worthless at the time of 

the public offering and that the principal underwriter who 


sold this worthless stock to the public for $110 million 


knew or should have known this fact. 


The complaint alleges that all three prospectuses were 
false and misleading for the very same reasons. They described -. 
IOS, its current business, its subsidiaries and their secede 
ties, They portrayed IOS as a highly profitable, rapidly 
growing and law abiding financial services sirkiilihe pekiak: How 
ever, they failed to reveal facts which investors should 
know before making an investment. Thus the prospectuses 
omitted to state that: i 

(1). IOS engaged in illegal smuggling activities for a 

substantial part of its income. 

(2) Directors and employees of IOS used, for their own 

personal purposes, IOS funds and credit. 


_ IOS books and records were in chaotic condition. 


524 
(4) Directors and officers of 10S charged excessive 
travel and entertainment charges to IOS and IAS 
incurred exorbitant admiristrative expenses. 
Various I0S officers engaged in activities consti- 
tuting violations of the antifraud provisions of 
the National Securities Laws. 
IOS made illegal purchases of gold in violation of 
U.S. law. for which it may be fined in excess of 


$62 million. 


The complaint elleges that the defendants knew or shoul 


have known, through the exercise of due diligence, that the | re 
prospectuses were false and misleading but, nevertheless, 
distributed them through the mails and other means of inter- 
stete commerce, and sold the underlying shares to the public 
‘for $110 million. 
» ; : The prospectuses contained financial reports certified 
by defendant Andersen, which omitted material facts. Addi- 
tionally, the financial reports spoke as of the year ended 
December 31, 1968, approximately nine months prior to the 


he 


date of the public offering. Since I0S' financial position 


varied with fluctuations in various financial markets of the | 
world, up-to-date financial statements were essential to a | 

proper evaluation of I0S as an investment. The complaint 
alleges that Andersen knew or should have known that its 
certified statements should not have been used in connection 
with the I0S offering. but, nevertheless permitted their — 
use. Copies of the prospectuses are annexed hereto and i 


marked Exhibits B, C and D. 


Od A 


Since these prospectuses are substantially similar, com- 


mon questions of fact and law exist as to th cless and pre- 


dominate over questions affecting individua' embers. Per- 
sons who purchased under one prospectus: were defrauded in 


like manner as those who purchased under the other two. 


To my knowledge, only one other action involving the 
I0S public offering has been commenced. That action is pend 
ing in Switzerland and is criminal in nature. Jewel H. Bjork, 
of this office, met in Geneva, Switzerland with the attorney 
for the complainant in that action and was able to determine: 
(a) that the principal underwriter and Andersen sre not de- 
fendants in that action because a Swiss court cannot obtain 
jurisdiction, nor is their liability under Swiss law; (b) th 
actions do not conflict; (c) the. attorney for divers class 
eeubers encourages this action and has offered to cooperate 
with us; and (d) because contingent fees are not permitted i 
Europe, there is no likelihood of a class action being broug 
there, The Bjork affidavit is annexed hereto as Exhibit E. 
Exhibits to the Bjork affidavit are numbered, 

It is, therefore, proper that the class action be cen- 
tered in this Court, since the two lead jiiettnain underwriter 
for the offering were the defendants Drexel Firestone, Inc. 
and Smith, Barney & Co., both of whom have their principal 
offices in New York. The defendant Arthur Andersen & Compén 
acted as independent public accountant for the offering, and 
its office is also in New York. The prospectuses were pre- 


pared by the New York law firms of Willkie Ferr & Gallagher 


o4A 
and Shearman & Sterling and were distributed by the U.S, 
mails or by other means of interstate commerce, from this 
forum, The English language version of those prospectuses 
was deemed controlling. Furthermore, the plaintiff and othe 
members of the class made their purchase of IOS stock in New 
York, 

This Court has jurisdiction, under the Securities 
Exchange Act, as alleged in the complaint, over the New York 
registered broker-dealers, The standards imposed by the 
National Securities Laws upon such broker-dealers applies to 
their conduct wherever they may engage in the securities 
business. The foreign underwriters acted as their aiders 


and abettors and, accordingly, they are also liable, 


The defendants have answered the complaint herein and 
it is appropriate for the class action motion to be deter- 
mined at the earliest possible time. This motion was made on 
April 7, returnable May 16, pursuant to agreement among all 
attorneys that the May 16 date be a firm one. Defendants 
will be allowed three weeks in which to file answering pa p- 
ers in this motion, and plaintiff will have two weeks to re- 
ply thereto. A copy of the stipulation entered into between 


attorneys for the plaintiff and defendants and the order en- 


tered thereon is attached and marked Exhibit F. 
SC, 


Sworn to before me this 
7 © aay of April, 1972. 


liz EC Dita 


Joan T. Harnes 


Affidavit of Bertram D. Coleman in Opposition to os 
Motion for Class Action Determination TA 


UNITED STATES DISTRICT COURT 


SOUTHERN D -.«ICT OF NEW YORK 


HOWARD BERSCH, 
73 Civ. 3373 
Plaintiff, 
AFFIDAVIT IN 
~against- OPPOSITION TO 
‘ MOTION FOR 
DREXEL FIRESTONE, INC., et al., E CLASS ACTION 


TREATMENT 
Defendants. 


COMMONWEALTH OF PENNSYLVANIA ) 
) ss. 


COUNTY OF PHILADELPHIA ) 

BERTRAM D. COLEMAN, being duly sworn, says: 

I am Chairman of the Executive Committee of 
Drexel Firestone, Inc., 1500 Walnut Street, Philadelphia, 
Pennsylvania, one of the defendants in the above matter. I 


make this affidavit in opposition to plaintiff's motion for 


an order determining that this action may be maintained as 


a class action. 

Drexel Firestone, a corporation organized under 
the laws of Delaware, engages in, among other things, under- 
writing and investment banking activities in the United 
States and a number of other countries. 

In September 1969 Drexel Firestone (then known as 
Drexel Harriman Ripley Incorporated) led a group of 122 
underwriters from fourteen countries, including 26 firms 
based ‘n the United States, in the underwriting, wholly out- 
side the United States, Canada, and Mexico, of a primary 
offering of 5,600,000 newly issued Common Shares of I.0.S., 
Ltd. ("10S") (the "Primary Offexing"). Plaintiff's com- 


plaint charges that the Primary Offerirg, as well as two 
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simultaneous secondary offerings of already outstanding 


Common Shares of IOS, violated the Securities Act of 1933, 
the Securities Exchange Act of 1934, and regu’ations there- 
under. The two secondary offerings of IOS shares were by a 
group of Canadian underwriters headed by defendant J. H. 
Crang & Co. Limited (the "Crang Offering") and by defendant 
Investors Overseas Bank, Limited, a wholly-owned subsidiary 
of IOS (the "IOB Offering"). 
At the time of the Primary Offering, IOS was a 
non-resident company organized under the laws of Canada 
with its principal executive offices in Geneva, Switzerland. 
It was the parent company of an international sales and 
financial service organization principally engayed in the 
sale and management of mutual funds and complementary 
financial services, including investment and commercial 
banking, sales and management of real estate investments 
and properties, and life insurance. Under the terms of a 
consent order issued by the United States Securities and 
Exchange Commission ("SEC") on May 23, 1967, IOS and its 
affiliates were forbidden to engage in any activity subject 
to the jurisdiction of the SEC and, with exceptions not here 
material, were barred from making any 
"sales of securities to United States 
citizens or nationals wherever located, 
except for .. . offers and sales 
outside of the United States (and its 
territories, possessions, or common- 
wealth subject to the jurisdiction of 
the United State;) to officers, direc~ 
tors and ful ‘time personnel of I0S 
and its subsijiaries ...." 
(Paragraph 4(i).) 

Pursuant to these requirements, at the time of the Primary 


Offering IOS and its affiliates were not engayed in the 


sale of mutual fund shares or other securities in the 
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United States or in any other activity subject to the SEC's 
jurisdiction. 

Six representatives of Drexel Firestone and three 
representatives of Shearman . Sterling, counsel to the 
underwriters, assisted by representatives of other under- 
writers, spent most of the months of July, August, and 


Sept 2mber 1969 in Geneva and Brussels, reviewing and revis- 


ing the prospectus to be used in the Primary Offering and 


setting up the underwriting syndicate. With minor excep- 
tions such as the obtaining of the ruling of the Internal 
Revenue Service mentioned below, all of the work done on the 
Primary Offering by Drexel Firestone, counsel, and the other 
underwriters was done outside the United States. The 
English versions of the preliminary and final prospectuses 
for the Primary Offering were proofread and printed in 
London. The French translations were printed in Switzerland 
and the German translations were printed in West Berlin. 

The preliminary and final prospectuses were distributed 

from London and Brussels solely to underwriters and dealers 
with offices outside the United States, Canada, and Mexico. 
No prospectuses for the Primary Offering were sent to any 
address in the United States, Canada, or Mexico. 

Since the Primary Offering was to be made prin- 
cipally in Europe and Japan and wholly outside the United 
States, Canada, and Mexico, the syndication of the under- 
writing was accomplished exclusively in Europe. 96 of the 
122 underwriters were firms located outside the United 
States, with the greatest number bei located in the United 
Kingdom, France, Germany, the Netherlands, Luxembourg, and 


Norway. No United States firm was permitted to serve as an 
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underwriter unless it had ah office outside the United 
States, Canada, and Mexico from which it could conduct all 
its activities connected with the Primary Offering. Only 


two of the six Representatives of the Underwriters -- Drexel 


Firestone and Smith, Barney & Co. Incorporated -- were 

United States firms; Drexel Firestone conducted all its sol- 
icitation and selling activities in the Primary Offering 
through its offices in Brussels and Paris and, on information 
and belief, Smith, Barney did likewise. The other four Rep- 
resentatives were European firms -- Hill Samuel & Co. Limited 
and Guinness Mahon & Co. Limited in the United Kingdom, 
Banque Rothschild in France, and Pierson, Heldring & Pierson 
in the Netherlands. The Underwriting Agreement between IOS 


and the underwriters was concluded in London. The Agreement 


Among Underwriters was concluded in Brussels. The closing of 
the Primary Offering also took place in London. 

The safeguards adopted in the Primary Offering 
to preclude any possibility of sales of IOS Common Shaves 
to a citizen or resident of the United States were, to the 
best of my knowledge, the most stringent ever taken in any 
European securities offering. Both the Agreement Among 
Underwriters and the Selling Agreement signed by all 
Selecced Dealers contained an italicized provision pro- 
hibiting sales in the United States, Canada, or Mexico or 
to citizens or residents of the United States. At the 
closing of the Primary Offering, before any IOS Common 
Shares were delivered to a given underwriter, that under- 
writer was required to furnish certificates from himself 


and all Selected Dealers and other securities dealers 


to whom he sold IOS Common Shares, in the form annexed 
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as Exhibit A hereto, attesting that these restrictions had 
been complied with. These restrictions were brought directly 
to the notice of each recipient of the prospectus used in the 
Primary 0ffering by the following legend, which appeared 
just below the underwriting spread on the first. (cover) page 
of the prospectus: 
"The Common Shares offered by this prospectus 

are not registered under the United States Secur- 

ities Act of 1933 and are not being offered in the 

United States of America or any of its territories 

or possessions or any areas subject to its juris~ 

diction (the 'United States') or in Canada or 

Mexico; or to nationals or citizens of or persons 

resident or normally resident in the United States 

or to certain other persons and organizations des- 

cribed under ‘Underwriting’. In addition, such 

Common Shares are not being offered in this offer- 

ing to directors, officers, full-time employees 


or sales personnel of 1.0.S., Ltd., its sub- 
sidiaries or affiliates or their immediate families." 


To the best of my knowledge, these restrictions 
were fully complied with by every underwriter, Selected 
Dealer, and securities dealer who took part in the Primary 
Offering. 

Specifically, I know of no instance in which I0S 
Common Shares were sold in the Primary Offering in the 
United States or to any citizen or resident of the United 
States. 

A further deterrent to any distribution of the 
IOS Common Shares sold in the Primary Offering to any United 
States person was a ruling obtained by the underwriters from 
the United States Internal Revenue Service that any acquisi- 
tion of these shares by a United States person would be 
subject to the United States Interest =qualization Tax. 


This opinion was explicitly disclosed in the prospectus used 


in the Primary Offering (p. 38). 
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The IOS Common Shares were not listed on any 
American stock exchange. A review of the National Quotation 
Bureau quotation sheets (the "pink sheets") confirms that 
there has never been an over-the-counter market for IOS 
Common Shares in the United States. No tombstone advertise- 
ment or other announcement of the Primary Offering was 
published in any newspaper or other periodical in the 
United States. 

None of the Representatives of the Underwriters 
or any of the 122 underwriters in the Primary Offering had 
any participation in the Crang and IOB Offerings, and the 
Representatives of the Underwriters were told by officers 
of IOS that the underwriting group in the Crang Offering 
had agreed that the IOS Common Shares sold in that Offering 
would not be sold to citizens or residents of the United 
States. They were also told that no IOS Common Shares 
would be sold in the IOB Offering (1) in the United States, 
or (2) to any United States citizens or residents outside 
the United States except full-time emplovees of IOS and its 


affiliates. 


/s/ Bertram D. Coleman 


BERTRAM D. COLEMAN 


Sworn to before me this 


day of April 1972. 
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Undera riters ard Selected Doilers mart complote Part A and return the Certifeate to The Bank of 
New York, 147, Leadenha!l apr Lendon, F.C.3, England, together with the Certificates, if anv, of 
other Underwriters, Sclected Deslcrs or other svcuritizs dealers te v hom they sold Shares referred to in 
Part A, 

Undericriters and Selected Deotzrs who have purchased Shares from Undersriters or Selected Dealers 
other than Drexel Harriman Rirtey, Incorporate: must complete Part B (on a separate form of Certificate) 
and return to the Underwriter or Selected Dever from whom such Shares were purchased. 

Other Securitves Dealers must complete Part C and return to the Underwriter or Selected Dealer from 
whom Shares were purchased. 


CERTIFICATE 


DREXEL HARRIMAN RIPLEY, INCORPORATED 
BANQUE ROTHSCHILD 
GUINNESS Manon & Co. LimitEp 
Hirt Samvuer & Co. Lisitep 
Pierson, HELDRING & PIERSON 
SMITH, BARNEY & Co. INcoRPORATED 
As Representatives of the several Underwriters 
c/o DREXEL HARRIMAN RIPLEY, INCORPORATED 
386, Avenue Louise 
Brussels 5, Belgium 


Dear Sirs: 


In connection with our purchase of Common Shares of I.0.S., Ltd. (" Shares ") we hereby furnish 
information and certify and agree as follows: 


Part A 
(To be completed by Undeneriters and Selected Dealers with reshect to Shares purchased pursuant 
to the Underwriting Agreement.) 
(1) Number of Shares purchased through Drexel Harriman Ripley, Incorporated. . 
(2a) Number of such Shares sold to retail purchasers (including individuals, institu- 
tions, advisory accounts and own investment accounts) . . . 
(2b) Number of such retail purchasers : ee BS. ce Shear 
(3a) Number of such Shares sold to Underwriters, Selected Dealers at other recognized 
securities dealers Bra was en ig hp, Pa ey ape ete Oke ear ea 
(3b) Number of me Ciadeonsiters: Selected Dealers and 
recognized securities dealers 


Number of such Shares remaining unseld 


Part B 


(To be completed by Underieriters and Selected Dealers with respect to Shares purchased other- 
wise than pursuant to the Underwriting Agreement.) 


(1) Number of Shares so purchased 


(2a) Number of such Shares sold to retail purchiascss (including in ‘ividuals, institu. 
tions, advisory accounts and own navestinent secsunts) 
(2b) Number of such retort purefiasers 
(3)  Nuunber of such Shares remainiey ot-old 


EXHIBIT A 
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Part C 


(To be con:pleted by other securities dealers.) 


(1) Number of Shares purchased . ee ee ae Pai aarit ye 
(2a) Number of such Shares sold to retail p: hacia edie ‘tne ‘idinidiosle, institu- 
tions, advisory accounts and own investment accounts) 
(2b) Number of such retail purchasers . 2... 1 2 we ee 
(3) Number of such Shares remaining unsold ......+-..6 eee 


Such Shares were sold at the offering price and were sold only to retail purchasers. The under- 
signed agrees not to sell any unsold Shares except to retail purchasers. 

We have maintained and will maintain written records of the name, nationality and country of 
residence of each individual person to whom we have sold Shares, the name, address, country of 
incoiporation and country of domicile of each corporation to which we have sold Shares and other 
relevant information with respect to partnerships and associations necessary as a basis for the certifica- 
tions made below. We agree to deliver to you additional certificates in this form with respect to any 
Shares which we have reported as unso! in this Part C, 

We further agree to pay to you on demand an amount equal to the reallowance concession in 
effect in the underwriting managed by you, if any of the Shares purchased by us were sold by us 
contrary to our certification below. 

We have used ani will use our best efforts to obtain a broad distribution of the Shares among 
bona fide investors, ar. in accordance therewith, not to sell more than 1,000 Shares to any person 
other than an institutional investor or more than 10,009 Shares to any one institutional investor. 

We have not and agrce not to offer, sell or deliver any Shares to any person who is a dire-tor, 
officer, full-time employee or rember of the sales organization (or a member of such person’s immediate 
family) of 1.0.S., Ltd. or any of its subsidiaries or affiliates. 


(The following certification ts made by each Underwriter, Selected Dealer or other securities dealer who has 


completed Part A, B or C above.) 


The undersigned certifies that it has not directly or indirectly offered, sold or delivered any of the 


Shares sold by it to retail purchasers: 


3 


Date 1969 (8 et633) 


in the United States of America or any of its territories or possessions or any areas subject to itsj urisdic- 
tion (the “ U.S. "); 


in Canada or Mexico for a period of six months after the date of the Agreement Among Underwriters and 
the Selling Agreement except for deliveries in Canada solely for the purpose of registration of Shares; 
to nationals or citizens of or persons resident or normally resident in the U.S. (“ U.S. persons”); 
to partnerships or associations any of whose partners or members are U.S. persons (" U.S, partnerships 
or associations ”); or 

to corporations incorporated in, Comiciled in or having their principal piace of business in the U.S 
which are controlled by such co-perations, U.S. partiershi £ OF atscciations 


(Name ef Urteririter or Dealer) 


(Arthorised Si ratire(s)) 
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Affidavit of Murray J. Howe in Opposition to 
Motion for Class Action Determination 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOWARD BERSCH, 
Plaintiff, 
~against- Index No. 


71 Civ. 5373 
DREXEL FIRESTONE, INC., DREXEL 
HARRIMAN RIPLEY, BANQUE ROTHSCHILD 
HILL SAMUEL & CO., LIMITED, AFFIDAVIT 
GUINNESS MAHON & CO., LIMITED, a 
PIERSON, HELDRING & PIERSON, 
SMITH, BARNEY & CO. INCORPORATED, 
J. H. CRANG & CO., INVESTORS 
OVERSEAS BANK LIMITED, ARTHUR 
ANDERSEN & CO., I.0.S., LTD., and 
BERNARD CORNFELD, 


Defendants. 


- eee weeewse #= = = -X 


DOMINION OF CANADA 
PROVINCE OF ONTARIO 


MURRAY J. HOWE, being duly sworn, deposes and says: 


1. I am the President of J. H. Crang & Company, 
Ltd. I make this affidavit in opposition to the plaintiff's 
motion to have this action established as a class action at 
this time on the ground that the subject matter jurisdiction 
of this Court is seriously in doubt. The Complaint herein 
4s based on three underwritings of shares issued by I.0.8. 
Ltd., including an underwriting in Canada in which Crang was 
the banking group manager. I, as a partner in J. H. Crang & 
Co. was in charge of and personally handled the Canadian 
underwriting and, accordingly, make this affidavit on 
knowledge. 


2, J. H. Crang & Company, Ltd. is a corporation 


organized and existing pursuant to the laws of the Province 
of Ontario and is the successor in interest to J. HH, Crang & 
Co. ("Crang"), & partnership. J. H. Crang & Company, Ltd. 


is registered wita the Ontario Securities Commission as & 


vuzn 


ow 
broker-dealer and it has offices only in Canada. It is a 


member of all Canadian stock exchanges and is not a member 


of any United States stock exchange or affiliated with any 


member of a United States stock exchange. J. H. Crang & 
Company, Ltd. does not offer or sell any securities in the 
United States and does not solicit offers to buy or sel’. 
securities in the United States. It does not transact a 


business in securities in the United States. 


3. From time to time J. H. Crang & Company, Ltd. 


requests Canadian effiliates or subsidiaries of United States 


brokerage houses to execute through United States exchanges 
certain transactions in securities on behalf of its 

customers. These transactions are merely an accommodation 
for its customers. They are an insignificant amount of its 


business and are not for its own account. 


4, On September 24, 1969, the Canadian banking 
group, including Crang, issued a prospectus concerning the 


sale of 1,450,000 Common Shares of 1.0.S., Ltd. ("IOS") om 


the form annexed hereto as Exhibit A. On or about April, | 
1969, I was informed by Edward M. Cowett ("Cowett"), then | 
! 


the chief op*rating officer of IOS, that IOS contemplated 


a public offering and that certain I0S shareholders would | 
sell a portion of their shares separa* :ly but at the same | 
time. That conversation, I believe cccurred at a meeting in 
Geneva, Switzerland, between Cowett and myself, but may have 
been by telephone between Cowett in Geneva and myself in 


Toronto. Cowett asked me if Crang would underwrite a 


portion of the shares of the selling shareholders to be 


sold only in Canada. 


By its license with the Ontario Securities 


. 2a" SA 
Commission, Crang was and is permitted to sell any shares 


of an issuance cleared by the Ontario Securities Commission 
to any permanent resident of Ontario. Crang always under- 
stood that if the issue was not registered in the United 
States, it was prohibited from making sales to those having 
their principal residence in the United States. Cowett in- 
dicated to me that, in addition to United States residents, 
sheres were not to be sold to United States citizens since 
IOS shares were not listed on an American exchange and IOS 
was prohibited by a settlement agreement entered into with 
the United States Securities and Exchange Commission on 

May 23, 1967 from selling in the United States shares of 
funds that it managed through subsidiaries. (A copy of the 
documents compiising the settlement agreement are annexed 
hereto as Exhibit B.) Crang agreed to form a Canadian 
banking group and agreed to offer the shares only in Vanada. 
Crang also agreed to permit certain members of the banking 
group that it would form to place certain designated amounts 
of the IOS shares with non-American clients of their 

branch offices in the United Kingdom and also agreed to 
permit a banking group member to sell shares in the Bahamas 


to non-Americans. 


5. The discussion with Cowett culminated in an 
underwriting agreement between Cowett, on behalf of himself 
and other selling shareholders, and Crang dated September 23, 
1969, a copy of which is annexed hereto as Exhibit C (the 
“underwriting agreement"). Paragraph 4(d) of the under- 
writing agreement expressly provides that Crang will use 
its best efforts not to sell shares to United States 
citizens or residents. To implement that provision, 


addition to the restrictions of its license a 
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to persons having their principal residence in Ontario, 
Crang agreed to attempt to prohibit sales to American 
Citizens, wherever their residence. Throughout the late 
spring, summer and fall of 1969, Crang received many in- 
quiries and orders, mostly by telephone, from Americans and 
other non-Canadians as to whether they could purchase IOS 
Shares ‘in the Crang underwriting. In each instance, Crang 
replied that it would not sell IOS shares to Americans or 

to other non-Canadians. (Examples of that correspondence are 


annexed hereto ar Exhibit D.) 


6. The underwriting agreement embraced 


1,300,000 shares of IOS stock. In conjunction with that 


uncerwriting agreement Crang entered into a sub-underwriting 
agreement with I.0.S., Ltd. and Investors Overseas Bank 
Limited ("I0B"), whereby Crang would purchase from IOB 
150,000 shares (the "sub-underwriting agreement"). Paragraph 
4 of the sub-underwriting agreement provided that Crang 

would sell those 150,000 shares to Canadian executives and 
sales personnel of IOS and its subsidiaries, Canadian 
investors in mutual funds managed by I0S and long-term 
Canadian clients of IOS as designated by IOS. A copy of 

the sub-underwriting agreement is annexed hereto as Exnibit 


E. 


7. In furtherance of its obligations under para- 
graph 4(d) of the underwriting agreement, Crang entered into 
two separate banking gr~'p agreements with several Canadian 
investment houses, noiij of whom was owned by 4 United States 
brokerage or investment firm, in the form annexed hereto as 
Exhibits F, and Fo (the "banking group agreenent"). Exhibit 
Fy is the form of banking group agreement entered into with 


those Canadian firms having branch offices in the United . 


OVA 
Kingdom and permitted them to place a designated amount with 
their clients in the United Kingdom. Exhibit Fp is the form 


of banking group agreement entered into with those members of 


the banking group not having such branch offices and whose 


distribution, therefore, was to be limited to Canada. 

Paragraph 2(c) of each agreement provides that the 
banking group members would not knowingly, directly or in- 
directly, sell shares to United States citizens or to em- 
ployees of IOS or its affiliated companies. This under- 
taking was the first of its kind in any Canadian underwriting 
with which I am familiar. It was entirely new to the banking 
group members. I visited va~ious banking group members 
several times during the summer of 1969 to explain the 
reason for our insistence upon that provision; that reason 
was: to insure that shares of IOS were not sold to 


Americans. 


8, Furthermore, to insure compliance with para- 
graph 2(c) of the banking group agreements, Crang required 
each member of the banking group to warrant, in the forms 
annexed hereto as Exhibit G, that it had no knowledge that 
it sold any shares to American citizens or residents. After 
the underwriting was completed, each member of the banking 


group executed and returned their respective form to Crang. 


9. To insure that Crang sold no shares to any 
American citizens, each employee of Crang was instructed by 
& memorandum, & copy of which is annexed hereto 4s Exhibit 
H, that sales were restricted to Canada, and that, under no 


conditions, were sales to American citizens to be made. 


10. The text of the prospectus was prepared in 


~ 


OSA 
# Toronto and Geneva, principally by Crang's counsel, the 


firm of Zimmerman & Winters of Toronto. The financial state 


ments were prepared by IOS and its auditors, Arthur Andersen 


& Co. Upon information and belief, those statements were 
prepared in Geneva, pursuant to an audit in Geneva; they 
are dated from Geneva. At no time during the period from 
May 1, 1965 9 October 15, 1969, when the underwriting was 
completed, did I or anyone at Crang discuss provisions of 
the prospectus with anyone in the United States by telephone. 
During that period, no Crang partner or employee met anyone 
in the United States to discuss the prospectus. Specific- 
ally, no one at Crang telephoned or met with any member or 
associate at Shearman & Sterling or Willkie Farr & Gallagher 
concerning the prospectus during that peric3. Contrary to 
the allegation of paragraph 2(g) of the Complaint, those 
firms took no part in preparing the prospectus offerins the 
stock underwritten by Crang. Similarly, not until after 
October 1, 1969, did I or any one at Crang discuss the 
prospectus offering the shares underwritten by the group 
headed by Drexel Harriman & Ripley (the "Drexel prospectus") 
or the IOB prospectus. A simple reading of the text of the 
Drexel prospectus, in comparison with the text of the Crang 
prospectus, proves the dissimilarity of the two. Unlike the 
Drexel and IOB prospectus, the Crang prospectus was drafted 
to conform to and satisfy the requisites of Canadian se- 


curities laws and regulations. m 


11. Each step of invest! ation of I0S by Crang 


and its counsel, and each negotiation was conducted outside 


the United States and primarily in Geneva and Toronto. 


There was never any meeting arr-nged in the United States 
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to discuss the prospectus or the Crang underwriting agreée- 


ment. Neither Crang nor its counsel performed in the 


United States any act relating to the preparation of the 


Crang prospectus or the sale of the securities thereunder. 


12. This offering was conducted under the regu- 
lation of each provincial Securities Commission in Canada. 
Each of them reviewed the prospectus in its initial and 
final forms and each of them cleared the underwriting 
after review of the prospectus. (Copies of the documents 
clearing the issuance are annexed hereto as Exhibit I.) 

In fact, I was informed by counsel that the language on the 
first page referring to the contemporaneous offering by 
Drexel and IOB was inserted at the insistence of one of 


those securities commissions. 


13. After the shares were issued to the various 
banking group members, Crang received from each of them 
a completed copy of their respective form annexed hereto 
as Exhibit G by which each warranted that it had no know~ 


ledge of seles to United States citizens or residents. 


14, Crang itself took extraordinary measures, 
once the offering became effective, to insure that no 
sales were made to United Staves citizens or residents. 
In addition to rejecting any offers from the United 
States prior to the underwriting, Crang vrepared for 
and sent to its sales personnel 4& memorandum for use 
with the prospectus in the form annexed hereto as Exhibit 
J. As can be seen from that memorandum Crang's sales 
personnel were told that the official policy of the 


Company was not to make such sales. In addition, Crang's 


ZOA 


sales manager, Mr. Jack Leishman, and I set up 4& special 
screening process to assure compliance with paragraph 4(d) 
of the underwriting agreement. We personally checked every 
order received through our sales system and compared the 
physical confirmations that would go to the clients against 
the order before they were mailed out each night in order 
to assure that no sales were made to persons giving & 
United States address. Furthermore, our accounts department 
was instructed that under no circumstances were the clients 
to change delivery instructions to any address that did not 
appear upon the original confirmation. To my recollection, 
there was never a day during that whole period that these 
special instructions were not stressed to someone in our 
organization and, in fact, to anyone who phoned us with an 


unsolicited order. 


15. Moreover, Crang did not mail prospectuses 
offering the I0S securities for sale to anyone in the United 
States. From time to time, at the request of certain people 
4n the security business in ti: United States, Crang mailed 
a copy of the final prospectus to such individuals; each 
copy was stamped "for information only" on the front page. 
After the final prospectus was cleared, Crang, as 4n 
accommodation, sent prospectuses to IOS and to Ccwett in 
Geneva. As the front page of the pr spectus stated th.t 
shares offered pursuant to that prospectus were offered for 
sale in Canada, it was clear that the prospectus was not to 
be used as a sellinz document elsewhere. I am informed that 
plaintiff alleges that he read the Crang prospectus vefcre 


purchasing shares from I0B, Crang neither sent nor gave him 


4 


@ prospectus. I have n> knowledge how plaintiff acquired 4 


\ 
\ 
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copy of the prospectus, 4f indeed he did. Crang did not sell 
any shares to plaintiff, and the plaintiff Joes not allege 
in his complaint that he purchased from anyone but IOB. 
Every effort was made to keep the shares underwrittca by 


Crang out of the hands of the United States citizens and 


residents and, to the best of my knowledge, that goal ws 


accomplished. a ) 
—— } wa 
tes ens 7 See “Zz = 


| Sworn to before me this 


| 28th day of April, 1972 
ey } 
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“Notary Public in and 


for the Province of Ontario 
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Affidavit of Morris Mendelson in Support of 
Motion for Class Action Determination 


UNITED STATES DISTRICT COURT oe 
SOUTHERN DISTRICT OF NEW YORK 


| on nnn x 
| HOWARD BERSCH, 4a Civ. S373 
g 
Plaintiff, AFFIDAVIT 
-against- 
DREXEL FTRESTONE, INC., et al., { 
Defendants. 
ee ee ee re ee ee ee ee Oe ee x e 
STATE OF NEW YORK | 
$ re | 
COUNTY OF NEW YORK ) 
' 
Morris Mende! ior .:ing duly sworn, deposes and says: 


I am an Associate Professor of Finance at the Wharton 


School of the Univer:ity of Pennsylvania. I have been a 


student of finearc: ¢ more than 20 years, and have written 
extensively wi . mairkets. I am co-author of a book 
entitled "Ih a’ sanking and the New Issues Market," 


which resulted from a study financed by the Investment 
Bankers Association. I have also written on the Eurobond 
“market. My most recent publication on that subject, "The 
Eurobond and Capital Market Integration," appears in the 
Journal of Finance, March, 1972. 

‘ have been retained by plaintiff to make a study of 


the i0S public offering which took place on September 24, 


1969 (Public Offering) for the purpose of determining whe- 
ther the Public Offering had an effect upon the U. S. sec- 


urities markets and American investors. As a result of my 
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investigation, I conclude that the Public Offering had an ad 


werse effect upon our securities markets and investors. The 


facts and circumstances supporting my conclusion follow: 


PRINCIPLES INVOLVED IN IOS PUBLIC OFFERING 

Drexel, Harriman, Ripley, Inc. (Drexel), an American 
broker-dealer, registered with the Securities and Exchange 
Commission (SEC), was the lead underwr* er of the Public 
Offering. Its principal executive and operating officers 
were 'mited States citizens. One of the officers of Drexel 
known personally by me was Christian Sonne. Mr. Sonne was 
concerned with international offerings. Mr. Sonne's office 
was located in New York City. 

Arthur Andersen & Co. (Andersen), an Americar account- 
ing firm, prepared the financial statements used in the 


Public Offering. The New York law firms of Willkie Farr & 


Gallagher and Shearman & Sterling participated in the pre- 


paration of the prospectuses. The aggregate value of the 


securities sold in the Public Offering was $110 million. 


The aftermath of the Public Offering was a debacle of 
monumental proportions which resulted in a deterioration of 
investor confidence in American underwriters at home and, 
particularly, abroad. It occurred at a time when our econ- 
omy was in the throes of tightening capital markets. Many 
United States corporations needing funds for expansion 


looked for Fzropean sources of funds. The adverse publicity} 


‘/~ 
e 
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attendant upon the subsequent failure of the IOS stock so of- 


fered was one factor which increased the difficulty of Unitec 
States corporations seeking to raise capital abroad. 

In order to maintain a healthy securities market, it is 
important that investors have trust and confidence in the 
information they receive and the parties associated with its 
dissemination. To the extent the investors' confidence and 
trust is impaired, investors retreat from that market and 
seek alternative investment media. Withdraw-l of funds from 


a securities market inevitably depresses the market. 


The false and misleading prospectus issued in connec- 
tion with the Public Offering impaired investors’ confidence 
and trust and contributed to a steep decline in the purchase 
of United States securities by foreigners. In 1969, there 

net purchases of United States stocks by foreigners of 
$. .+87,000,000. Im the subsequent period from January 1970 
through May 1970, when the impact of the IOS Public Offering 
was greatest, there was a net disinvestment by foreigners in 
American stocks of $290,000,000. (Source: Federal Reserve 
Bulletin.) This substantial swing of funds from our market 
contributed to the depression of etodk prices that was being 
experienced in the American market at the time. Both the 
U. S. balance of payments and American investors holding 
United States securities were adversely affected. American 
companies with access to the intemational maxket had to pay 
more for their money as securities prices declined and con- 


fidence in the dollar waned. - 


TI ATF 


Ios' principal business activity at the time of the 
Public Offering was the sale and management of mutual funds. 
Among the funds sold and managed by IOS was Fund of Funds, 
Limited. Subsequent failure of this Public Offering caused 
loss of investor confidence in IOS as a competent manager of 
money. Many investors owning shares of Fund of Funds re- 
deemed their holdings. At the time of the Public Offering, 
Fund of Funds had net assets of approximately $675,000,000. 
More than two-thirds of Fund of Funds’ assets were invested 
in United States securities. I have been’ advised by Sidney 
B. Silverman, Esq., attorney for the plaintiff, that Fund of 
Funds' present net asset value is $110,000,000. 

When a shareholder redeems his securities, he is paid 
the then net asset value of the fund's shares in cash. In 
order to have the cash to meet anticipated redemptions, a 
fund replenishes cash by liquidating part of its portfolio. 
The decline in Fund of Funds' net assets resulted in large 
part from dipliaehiiie: Fund of Funds must have sold a sub- 
stantial part of its portfolio to raise the cash necessary 


to pay its redeeming shareholders. Wholesale sales of Fund 


of Funds' portfolio securities, consisting mainly of United 


States securities, would have a triple impact upon the 
American securities market. First, the sale of large blocks 
of stock, even in a turn-around situation fiiseiels the seller 
reinvests the proceeds in other United States securities) 


would have a depressing effect on the price of the stock 


WIA“ S” 
sold. Second, the net withdrawal of funds from the U. s. 


Pee : 
market as a wnole also had am adverse effect on American 


market prices in general. Third,, it is likelv that in 


portfolio had to be disposed af under forced sale circum- 


| 

' 

numerous instances, specific secmrities in Fund of Funds’ 
| stances which would disrupt ardertly markets. 


{ One of the reasons for foreigners’ enthusiasm for 

| American securities revalves around the superior disclosure: 
| made in U. S. documents issued in connection with various 
types of offerings. The widespread use of a false and mi3- 
leading prospectus in connection with the Public Offering 
must have impaired the usefulness of other U. S. docunents 

4 used for American offerings to foreign investors. Although 
IOS was a Canadian corporation. with its principal place of 
business in Geneva, it was owned and managed by Americans an 


engaged principally in tie activity of selling and managing 


| 

| mutual funds which, in iia, invested in United States secur 
| ities. 90S is identified as am American company in the minds 
S of investors. The underwriters,, led by an American firm and 
‘ assisted by American accountants, enhanced the image in the 
: public mind that this offering was an American type offering 
7 American attorneys participated in the preparation of the 


pe ‘rospectus. The subsequent failure of the Public Offering 


American type company, led by an American team, re- 


and served to undermine investor confidence in America and 


4 


| fleeted poorly upon the fimancial services of this country 
abroad in United States securities. 


714-G 
The Public Offering was a firm offering in which the 


underwriters purchased the securities offered by IOS. 

To the extent that Drexel and the other 25 American 
banking firms participating in the underwriting committed 
their capital to purchase the IOS stock, this capital 
could not be used in other business activities including 
the underwriting of United States securities. The size 
of this offering aad the commitment made by the United 
States banking firms participating thereir was signifi- 
cant and constituted a limiting factor upon the ability 
of these iirms to engage in other underwriting activ- 


ities. 


The subsequent failure of the Iv. underwriting 
contrihuted to a breakdown in the entire structure of 
building up an offshore investing industry whereby fund 
d@ European investors were channeled into American secur- 


ities markets. I agree with the observation of Fred 


H. Klopstock, Manager of the international Research 


Department of the Federal Reserve Bank vf New York, 
that "the important role of offshore mutual funds .. . 
may well have been affected by the recent IOS events" 


(June 1970). 


7147 | 


One of the principal functions of a lead underwriter 


is syndicating an issue. Drexel is headquartered in the 
U.S. and ‘ere is no question in my othe teak a consid- 
erable portion, if not the bulk, of the syndicating func- 
tion must have been performed by Drexel in the U. S., 


probably in New York City. 


Furthermore, the various activities of Drexel as 
a lead underwriter, including studies, and reaching 
i decisions leading to judgments about whether to partic- 
! ipate in the underwriting or not, as well as how to 
structure the underwriting, had to have been under- 
taken by various top level officials of Drexel who 


were principally located in New York and Philadelphia. 


Sworn to before me this 


9th day of May, 1972. 


RMAN 


NE 
yon rasta. “ of New York 
o-. 1-357 030 api 


Morris Mendelso.i 
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Affidavit of Howard Bersch in Support of Motion for 
Class Action Determination (Without Exhibits) 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOWARD BERSCH, 


Plaintiff, 
71 Civ. 5373 
-against- 
AFFIDAVIT 
DREXEL FIRESTONE, INC., et al., 


Defendants. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


Howard Bersch, being duly sworn, deposes and says: 


I am the plaintiff in the above action and submit 
this affidavit in support of the motion for class action 
determination. I am a United States citizen by birth and ha 
always resided in New York. I purchased 100 shares of 
I.0.S., Ltd. (I0S) stock at the public offering for an 
aggregate purchase price of $6,000. My purchase was made 
in New York and the confirmation thereof was mailed to me 
in New York. I paid for the I0S stock with a check drawn 
on a New York bank and mailed by me to Geneva, Switzerland. 
I received a printed form letter from IOS, dated January 
15, 1970, advi ing me of certain tax consequences of my 
purchase. A stock certificate evidencing my purchase was 
mailed to me in New York. Annexed hereto are copies of the 


confirmation, printed form letter and stock certificate. 
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At the time of my purchase, I was employed by Saja 
Associates, Ltd., (Saja) a privately-owned company located 
at 444 Madison Avenue, New York, New York. Saja acted as a 
consultant to I0S. At our offices in New York were copies 
of the three prospectuses used in this offering. One was 
mailed to my home in New York. I read all three pros- 


pectuses. 


I was not the only American residing here who purchased 

IOS stock. The offering was made to persons who were 
employed by Saja and Ampersand & Company, Inc., a privately- 

ed company and consultant to IOS. As well, the offering 
was made to the employees of the seven companies orned by 
IOS Communications, Ltd. a subsidiary of IOS. Among the 
New Yorkers purchasing the IOS securities were: 
Christine Cullen, Nadyne Nelson, Claire Pipolo, David 
Ellner, Eliiott Adler, Robin Leach, Robert Sutner, Raymond 


Grant, Simme Arthur, Hyman Feld and Morton Schiowitz. 


In addition, many Americans living abroad also purchased 
IOS stock, some of whom I personally know. I believe that 
the offering was also made to a group of Americans living 
in Florida who were associated with an 10S real estate 
project there and that certain of them purchased IOS stock 


as well. 


I have been informed that defendants contend that I knew 
that the prospectuses were false and misleading. The short 
answer to that contention is that if I even suspected that 
the prospectuses were false and misleading, I would not have 
purchased IOS stock. I believed that IOS was, as described 


in the prospectuses, a healthy growth company, operated in a 
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legitimate manner, and competently and ably managed. The 

fact that such Ju-standing firms as Drexel Harriman Ripley 
Incorporated, Banque Rothschild, Hill Samuel & Co. Limited, 
Guinness Mahon & Co. Limited, Pierson, Heldring & Pierson, 
Smith, Barney & Co. Incorporated,Investors Overseas Bank 

Limited and J.H. Crang & Co., were underwriting the offering, 
confirmed in my mind that the statements contained in the 


prospectuses were true. 


On my own personal knowledge, I know that the following 
persons who sold IOS stock through the secondary offering 
were resident Americans: Robert Sutner, Elliott Adler, 
Morton Schiowitz, Philip Gordis, Lester Hayes, Hyman Feld, 


Howard Stamer and Robert Haft. 


Sworn to before me t*is 


12th day of May, 1972. 


rd 
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T5A 


Affidavit of Kenneth L. Beaugrand in Opposition to 
Motion for Class Action Determination 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOWARD BERSCH, 
Plaintiff, : 71 Civ. 5373 


- against - 


AFFIDAVIT IN OPPOSITION 
DREXEL FIRESTONE, INC., et al., : TO CLASS ACTION MOTION 


Defendants. 


KENNETH L. BEAUGRAND, being duly sworn, deposes and 


1. I ama director of Investors Overse:s Bank 
Limited ("IOB"), a defendant in the above action. I submit 
this affidavit in opposition to the motion by plaintiff 
seeking a declaration that this action may be maintained 


as a class action. 


2. This affidavit is made upon information and 
belief. The sources of my information and the grounds of my 
belief as to matters set forth in this affidavit include my 
examination of certain records of IOB, my investigation of 
the relevant facts by inquiry of other persons. having knowledge 
of IOB and its operations, and the knowledge of the affairs 
of IOB that I have acquired in the course of my relationship 


with that company. 
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3. At all relevant times, IOB was a Bahamas 
corporation and a subsidiary of I.0.S. Ltd. ("I.0.S."), a 
company organized under the laws of Canada with its principal 
executive offices in Geneva, Switzerland. IOB had its main 
office in the Bahamas and an office in Geneva, Switzerland. 
It neither had an office nor conducted business in the 
Southern District of New York or anywhere else in the United 


States. 


The IOB Offering 


—— 


4. On Sentember 24, 1969, IOB issued a prospectus 
concerning the sale of 3,950,000 Common Shares of I.0.S. (the 
| "IOB Offering"). A cony of the English version of that 
prospectus is annexed hereto as Exhibit 1. The prospectus 
was prepared and printed outside of the United States, in 
several languages, and distributed to prospective purchasers 
from outside of the United States. Payment for th shares by 
purchasers was made to IOB in Geneva, Switzerland, and the 
stock certificates were m2iled out to purchasers from there. 
As stated in the prospectus, the shares sold on the IOB 
Offering were not registered in the United States nor were 
they listed or traded on any stock exchange or market in the 


United States. 


5. The IOB Offering was one of three simultaneous, 
but separate, offerings of I.0.S. shares. The second offering 
was made only in Canada (the "Canadian Offering"). It was 


managed by a Canadian banking group, including defendant J. H. 


Crang & Company ("Crang"), and involved 1,459,000' shares. 
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The third, and largest, offering was underwritten by a group 
of international investment bankers, including the six firms 
named as defendants in this action. It involved the primary 
offering of 5,600,000 shares of newly issued stock of I.0.S8. 
in a number of countries, but outside of the United States, 
Canada and Mexico (the "European Offering"). Each of these 


three offerings was made pursuant to a separate prospectus. 


6. Unlike the European Offering, the IOB Offering, 
as well as the Canadian Offering, involved shares being sold 
by individual stockholders of I.0.S., not newly issued stock 
of the comnany, and the rroceeds of the IOB and Canadian 
Offerings were received by such stockholders, not by I.0.S. 
Also, unlike the other two offerings, the IOB Offering was 


made to a limited number of narrowly defined purchasers. 
The Purchasers © ~ 1.0.S. Stock 


7. Thus, as expressly set forth on the first page 
of the nrospectus (Exhibit 1 hereto), the shares which the 
1.0.S. stockholders sold through IOB were offered only to 


"# * * approximately 25,000 persons who are 
either (1) employees or sales associates of 
the Company [I.0.S.], (2) certain clients 
presently holding investments in managed funds 
or other vroducts of the Company, or 

(3) persons who have had a long-standing 
professional or business relationship with the 
Company." 


The IOB Offering, in short, was not directed to, nor did it 
reach, a nublic group of investors anywhere in the world. 
Instead, the offering was made to a restricted group of persons 


all of whom qualified by reason of their having a close 


relationship with the issuing company, I.0.S. 


8. Nor was the IOB Offering, or the Canadian or 


European Offering, intended to reach the general investing 


public in the United States. 


9. Pursuant to a settlement agreement entered into 
by I.0.S. with the SEC in May,.1967 -- as thc IOB prospectus 
expressly stated (Exhibit 1 hereto, p. 29) -- I.0.S. and its 
affiliates were forbidden.from selling securities to Americans, 
no matter where located, except for offers and sales outside 
the United States to officers, directors or rersons associated 
with I.0.S. on a full-time basis. "eS Canadian 
and European Offerings were not direct7d to Americans at all, 
and the IOB Offering was only made to foreigners or American 
citizens who were affiliated with I.0.S., as provided in the 
SEC settlement order. The IOB prospectus clearly stated that 
the shares “offered by this prospectus are not registered under 
the United States Securities Act of 1933 and are not being 
offered in the United States of America or any of its terri- 
tories or possessions or any areas subject to its jurisdiction" 
and every reasonable effort was made in connection with the 
offering to insure that no offers or sales were in fact made 


within the United States. 
The Absence of American Investors 


10. I am advised that the affidavits being submitted 
in opposition to plaintiff's present motion by the representa- 
tives of Crang and of the European underwriters state that, to 
their knowledge, no Americans purchasce any of the 1,450,000 
or 5,600,000 shares of I.0.S. stock sold on the Canadian and 
European Offerings, respectively. I understand that to be 
the case. Plaintiff Bersch, therefore, «te uct buy his I.0.S. 


i stock on either of those two offerings 
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4t appears, took piace outside the borders of the United 
States and had no impact on the American securities market 


or American investors. 


ll. As to the IOB Offering -- there, too, the 
underwriting and distribi » originated outside the United 
States. No attempt was made on the offering to sell stock 
to the American investing public, but only to foreign in- 
vestors and I.C.S.-related personnel. Some American citizens 


fell into the latter category.* However, they comprised a 


miniscule percentage of the persons to whom the I.0.B. 

Offering was made and an even smaller, almost immeasurable, 
percentage of the investors to whom all three I.0.S. stock 
offerings were made. These persons were offered the chance 


to purchase stock tecause they worked for I.0.S., not because 
b 


under circumstances designed to preclude sales to anyone 


within the borders of the United States. 


12. As regards the United States, then, the IOB 
Offering, like the other two offerings, was 4 foreign offering, 


fal 


cf were American citizens, and the offerings were made 
i almost exclusively to foreifnei's, of a forelgn company's 


stock traded only on foreign markets, and the offering had 


* This includes plaintiff, who cencedes his relationship to 
a. I.0.S. See plaintiff's Answers to Interrogatories, dated 
Pebruary 1, 1972, Nos. 7-9. 


——s 
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no significant Impact on the Amertcan securities market or 


American investors. 


Plaintiff's Motion 
Should Be Denied 
13. In light of the foregoing, I am advised by 

American counsel. that plaintiff's present motion is lacking 
in merit and should be denied. Plaintiff should not be 
permitted, as he seeks, to maintain this ac'jlon as a class 
action on behalf of all persons of all nationalities who 
purchased 1.0.S. stock pursuant to all three offerings. 


(Cpt. 9 2(a)(1i).) 


14. Counsel informs me that the class action deter- 
mination sought by plaintiff is inappropriate under Rule 23, 
F.R.C.P., for a number of reasons, as summarized in the 
accompanying memorandum of law being submitted by counsel 


on behalf of IOB. 


WHEREFORE, it is respectfully requested that the 
motion of plaintiff seeking an order declaring that this 


acticn may be maintained as a class action be dented. 


Kenneth L. Beaugrand 


Sworn to ‘before me this 


day of May, 1972. 


. 
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Memorandum Opinion of Frankel, D. J. 


UNITED STATES DISTRICT COURT 


Souruern District or New York 
[Same TrrLe] 


FRANKEL, D.J. 


The submissions on this motion are substantial and in- 
teresting. The court has considered thei ith care and 
would normally incline to report the results of such study 
in some detail. However, the nature of the disposition now 
reached counsels against such treatment. The court must 
rule, but only for the preliminary purposes at hand, upon 
fundamental questions as to both jurisdiction anc the 
merits; the rulings must perforce leave those questions 
for ultimate decision either way, whether following a trial 
or some dispositive motion later on. Similarly, the happen- 
stance of this court’s impending change in calendar practice 
makes it desirable that decisions affecting long-range man- 
agement of this lawsuit be left open for the single judge 
to whom the matter will be assigned for all purposes. 
With these explanations for the relatively brief and lim- 
ited character of the decision now rendered, the court an- 
nounces the follow’ng conclusions: 


(1) It is not possible (or desirable) to say now with con- 
fidence whether the transactions plaintiff assails are reach- 
able under either or both of the 1933 and 1934 Acts. De- 
fendants obviously took pains to structure their activities 
to avoid the reach of American securities laws. Whether 
they succeeded is a question that will probably merit ex- 
tensive discovery. The evidence thus to be sought and ex- 
plored will in all likelihood be intertwined with, and ob- 
tainable together with, the evidence on the facts of fraud 
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and concealment alleged by plaintiff. Whatever final deci- 
sion may be reached on the applicahil'ty of the Av.erican 
securities laws, plaintiff has adduced enough to allow the 
case to proceed for the time being as a class action. 


It is a complex question, not answerahle by formula, 
how far a plaintiff must show charces of suecess before 
he should be allowed to go forward as represeutative of a 
class. Obviously, allowance of class-action treatment does 
not signify that the class must win or will probably win. 
At the same time, since the very existence of a class suit 
entails burdens for the opposing party or parties as well as 
the court, it is appropriate to require prospects more sub- 
stantial than the mere ability to resist a motion to dismiss. 
How much must be shown will vary with the nature of the 
case and the means practically available for the demonstra- 
tion. Here, as has been indicated, the requisite showing 
seems dectined to entail a good deal of the factual explora- 
tion necessary to prepare the case for trial. Defendants, 
who possess the bulk of the requisite knowledge, do not 
move for summary judgment of dismissal. Plaintiff, even 
in advance of discovery, points to an array of circum- 
stances making it entirely plausible to argue—if by no 
means prudent to predict with confidence—that the Secu- 
rities Acts will be be:: applicable. As to activities within 
the United States, » -:3:'ial list appears to include: Amer- 
ican firms as lead un>: writers, very possibly making key 
decisions here; an + :cvican accounting firm; American 
shareholders heavily involved in the arguably integrated 
group of offerings; sales to Americans within the United 
States; legal decisions and actions by American law firms 
affecting the terms and handling of the prospectuses. There 
are, similarly, arguments of substance that the issuing cor- 
poration, though legaliy ‘‘foreign,’’ was American in its 
management and in its impact both abroad and here. Still 
subject to firm demonstratioa or refutation, the thesis of 
effects upon the American securities market and the Amer- 
ican economy canrot be said to be unsubstantial. 
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(2) Plaintiff has also mad ase sufficient for present 
purposes “at there are predon. » nt common questions of 
law an. ©. et justifying a class acnon under Rule 23(b) (3). 
The basic claim, affecting a broad class of purchasers, for- 
eign and domestic, sounds in fraud. Cf. Fischer v. Kletz, 
41 F.R.D. 377 (S.D.N.Y. 1966). As things stand now, ‘aere 
is no oceasion to divide the class of purchasers. It is 
feasib'2 to leave for later determination, upo. 2 fuller 
record, the question whether foreign purchasers will be 
entitled to inveke the protections and sanctions of Amer- 
ican securities laws. For the present at least, all pur- 
chasers may be represented as a single class by the evident- 
ly energetic, competent and motivated team of coursel for 
the named plaintiff. 


(3) Defendants raise a question as to whether foreign 
investors, whatever actual or constructive notice they re- 
ceive, will be boand in their own courts by an adverse de- 
cision in the instant class action. But it is not possible to 
say what practical significance the question will have in the 
fuller unfolding of this action. As time goes by, the pos- 
sibility of foreign suits against defendants herein will tend 
to diminish or disappear. The absence of class procedures 
in particular countries may militate against actions by in- 
dividual investors. And, except for a Swiss proceeding 
seemingly criminal in nature and e* dubious impact upon 
the defendants (who appear to have left Switzerland), there 
are no cases thus far peading abroad. Nevertheless, if de- 
fendants prevail against a class, they are entitled to a vic- 
tory no less broad than a defeat would have been. The 
attempt to achieve that kind of reciprocal treatment should 
be manageabls in the course of this action. It may require, 
in the court’s discretion, that putative members be required 
to ‘‘opt in’’ or to face exclusion from the class for all pur- 
poses. Jt may, as has been suggested, become a moot ques- 
tion as supervening limitations periods render this in fact 
the only practical forum for asserted claims by foreign pur- 
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? chasers. The subject is, in any event, suitable for inclusion 
in the large array of matters now being postponed. 


(4) The bringing of this motion coincides closely with a 
substantial change in the procedures of this court. All of 
our civil cases are about to be assigned for all purposes 
to single judges. Thus, the odds favor assignment of the 
instaut case to someone other than me. For that reason 
primarily, but for others already adumbrated as well, basic 
questions affecting the management of the case should be, 
and will be, left for the judge in charge of it. The keystone 
among such subjects is the matter of notice under subdivi- 
sion (c)(2) of Rule 23. Given the uncertainties as to both 

jurisdiction and merits, it may be that a broad notice by 
newspaper advertisement will be deemed sufficient for now, 
to be supplemented by individual notices if and when the 
substantiality uf plaintitf’s claims becomes clearer. The 
question of expense, and who should bear it, is not readily 
answerable from the mat:2rials now befoie the court. The 
question of foreign purchasers—of how, and on what terms, 
they should have notice—has been touched upon as one of 
the matters warranting further development. 


All such topics are left for later determination. The 
single question now resolved (and this, too, is of course 
onen for reexamination under Rule 23(c)(1)) is as to the 
suitability of allowing the case to proceed as a class action. 
Plaintiff’s motion is in this respect granted. The action 
may be maintiined as a class action on behalf of all pur- 
chasers of IOS shares in the ‘‘IOS Public Offering,”’ as de- 
tailed in the complaint, of 10,992,000 shares beginning in 
September 1969. 


It is so ordered. 


Dated: New York, New York 
* June 28, 1972 
Marvin E. FRANKEL 


U.S.D.J. 
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Consent Order (Ryan, D.J.) THIET Ceci 
UNZTED STATES DISPRICT COURT ie F/ELD 
DEC QISVIFWA 
SOUTHERN DISTRICT OF NW YORK DEC 27 o? Jor 
> D. Of A’ i 
HOWARD BERSCH, : 71 Civ. 5373 
(SJR) 
Plaintiff, 
-against- ~ $ ORDER ON 
CONSENT 
DREXEL FIRESTONE, INC., et al., 
Defendants. 
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Plaintiff having served a Notice to Produce Docu- 
ments datea Septemoer 8, 1972 upon defendant: Drexel 
Pirestenc, Inc. (formerly kaown as Drexel Harriman Riplivzy 
Incorporated) ("Drexel"), Guinness Mahon & Co. Limited 
("Gu nness Mahon"}, Hill Samuel & Co. Limited ("M411 
Samuel"), Pierson, Heldring & Pierson ("Pierson, Heldring"), 
Banque Rothschild, Smith, Barney & Co. Incorporated ("Smith, 
Barney"), J. H. Crang & Company Ltd. (formerly known as 
J. H. Crang & Co.)}, and Investors Overseas Bank Limited; 
and 

Drexel, Banque Rothschild, Guinness Mahon, Hill 
Samuel, Pierson, Heldring and smith, Barney having joined 
in the Response cf Defendants Drexel Firestone, Inc. et al. 
to Plaintiff's Request for Production of Documents; and 

Plaintiff having made a motion p' rsuant to Rule 
37(a)(2) of the Federal Rules of Civil Procedure to enforce 
his Request to Produce Documents, originally returnable on 
November 2, 1972 at 10:00 A.M.; and 

Plaintiff's motion having been adjourned to 


- 


November 16, 1972 at 10:00 A.M. upon stipulation of all 
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partics thereto; and 

Plaintiff having agreed to limit his discovery 
against defendants Drexel, Bangue Rothschild, Guinness | 
Mahon, Hill Samuel, Pierson, Heldring and Smith, Barney, 
pending detcrmination by the Court of the motions describea 
in the hast ordering paragraph,. if such motions are timely 
made, to the following areas (and such defendants having 
reserved their position that such areas are without founda- 
tion in fact or are not legally material to such issues): 


1. The significance of the fact that two 
lead underwriters were American firms. 


2. The making of key decisions in the United 
States. 


3. The significance of the fact that American 
accountants were employed. 


}. Whether American selling shareholcers 
were "heavily involved" in the "arguably" 
integrated group cf offerings. 


The extent of sales to Americans in ti:e 
United States. 


ui 


6. The extent to which legal "decisions" 
and "actions" regarding the prospectuses 
were inade by American law firms. 

7, Whether I.0.S., Ltd., although a foreign 
corporation, was "American in its manage- 
ment and in its impact both abroad and 
here." 

‘8. Whether the offerings had an effect upon 
the American securities market and the 
American economy; and 

Defendants Drexel, Banque Rothschild, Guinness 

Mahon, Hill Samuel, Pierso , Heldring and Smith, Barney 
having agreed to produce the documents and information 
specified in the third and fourth ordering paragraphs of 
this Order; and 


Plaintiff having ag. eed to withdraw his motion 
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egainst a@cfendants Drexel, Bangue Rothcehild, Guinness 


Mahon, Hill Samuel, Pierson, Heldring and Smith, Barney 


without prejudice on the basis of said agreements; and 
The Court having entered an .rder on November 16, 
1972, directing that an appropriate consent order be sub- 


mitted without delay and that a pretris:l conference be 


adjourned sine die to await completion of the scheduled 


discovery; it is hereby 


ORDERED that plaintiff's discov ry against 
defendants Drexel, Banque Rothschild, Guinness Mahon, Hill 


Samuel, Pierson, Heldring and Smith, Farney, pending 
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determination by the Court of the motions described in the 


last ordering paragraph, if such moticns are timely made, 
». 2 > 


be and it hereby is limited to the eignt areas: specified 

in the fifth paragraph of this Order; und it is further 
ORDERED that plaintiff's moiion be, and it is 

hereby, withdrawn without prejudice; and it is further 
ORDERED that each of defendants Banque Rothschild, 

Guinness Mahon, Hill sient, and Piez:son, Heldring 


produce, on or before January 29, 1973, the following 


é 
~ ‘ * 
documents and information: 


(1) Ail documents designated by plaintiff's 
Notice to Produce Documents reflectins direct or indirect 


offers or sales of IOS stock: (a) in the United States or 


any of its territories or possessions or any areas subject 
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to its jurisdiction (the "U.S."), (b) to nationals or 


citizens of or persons resident or nermally resident in 


the U.S. ("U.S. persons"), (c) to parinerships or associa- 
tions any of whose partners or members are U.S. persons 


("U.S. partnerships or associations"), (d) to corporations 
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jncorporated in, domiciled in or having their respective 


principal places of business in the U.S. or which are con- 
trolled by such corporations, U.S. persons, or U.S. 
partnerships or associations ("U.S. corporations"), or (e) 
to other persons for reoffering or resale directly or in- 
directly in the U.S., or to U.S. persons, U.S. partnerships 
or associations, or U.S. corporations; or relating to any 
other acts performed in the United States relating to the 
primary offering or either of the secondary offerings of 
IOS stock made in September 1969, sul ‘¢ to the limitation 
that the identity of customers will not be disclosed. 
(2) Contracts and agreements among underwriters, 
tters, Manacement agreements, purcnasing 
agreements with selling shareholders and documents reflect- 
ing the names and addresses of underwriters, banks and 
dealers who were solicited to participate in the offerings 
of Common Shares of 1.0.S., Ltd. in Septcmber 1969, or who 


participated in the offerings, subject to the limitation 


that the identity of retail customers will not be disclosed. 


(3) Correspondence or other communic ions with 
any federal or state agency or department, including the 
Securities and Exchange Commission and the Internal Revenue 


—< 


Service, relating to the offerings. 


(4) A statement explaining t! nature and t 
of transactions in sccurities of United St 
arranged from September 1, 19 
clients who are nonresident 

(5) A 


cuted from Sept 


clients resident in 


| 
| 
| 
| 
| 
| 
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transaction by date and by city and state of residence 
address of client). 

(6) A schedule of corporations to which such 
defendant sold IOS Common Shares in the Drexel Group offer- 
ing which, to such defendant's knowledge, were controlled 
or owned in the amount of 10% or more by United States 
citizens or residents and the amount of IOS Common Shares 
purchased by each such corporation. 

(7) All documents relating to activities by 
IOS (including any subs‘diary or affiliated corporations) 
inside the United States. 

(8) A statement identifying all corporations 
doing business in the Unitcda States which are subsiaiarics 
of or affiliated with such defendant; and it is further 

ORDERED that each of defendants Drexel and Smith, 
Barney produce, on or before January 15, 1973, the follow- 
ing documents and information: 

(1) All documents designated by plaintiff's 
Notice to Produce Documents reflecting direct or indirect 
offers or sales of IOS stock: (a) in the United States or 
any of its territories or possessions or any areas subject 
to its jurisdiction (the "U.S."), (b) to nationals or 
citizens of or persons resident or normally resident in 
the U.S. ("U.S. persons"), (c) to partnerships or associa- 
tions any of whose partners or members are U.S. persons 
("U.S. partnerships or associations"), (d) to corporations 
incorporated in, domiciled in or having their respective 
principal places of business in the U.S. or which are con- 
trolled by such corporations, U.S. persons, or U.S. 


partnerships or associations ("U.S. corporations"), or (e) 


90A 
to other persons for reoffering or resale direttly or in- 
directly in the U.S., or to U.S. persons, U.S. partnerships 
or associations, or U.S. corporations; or relating to any 


other acts performed in the United States relating to the 


IOS stock made in September 1969, subject to the limitation 


that the identity of customers will not be disclosed. 


|) primary offering or either of the secondary offerings of 
| 
Laude offering letters, management agreements, purchasing 


| 
| 
(2) Contracts and agreements among urderwriters, 
| 
! 


agreenents with selling shareholders and documents reflect- 
ing the names and addresses of underwriters, banks and 
dealers who were solicited tu participate in the offerings 


_ c mean Chon 


Cc ommon Shares of I.0.S., Ltd. in September 1955, ur who 


participated in the offerings, subject to the limitation 


(3) Correspondence or other communications with 
a federal or state agency or department, including the 


i Securities and Exchange Commission and the Internal Revenue 
service, relating to the offering. 


(4) A statement describing (a) the non-clerical 


{United States relating to the Drexel Group offering cf IOS 


bacon Shares, (b) the period of time during which they 


| personnel of such defendant who performed acts outside the 
| performed such acts, and (c) the general nature of such 
| 


| 

: (5) A similar statement with resprct to Shearman 
| & Sterling. 

( (6) A similar statement with respect to Price 

| Waterhouse & Co. 


i 
| (7) All documents relating to activities by 


ithat the identity of retail customers wilI not be disclosed. 
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IOS (iucluding any subsidiary or affiliated corporations ) 
(8) A schedule listing all offices of such 


»5 (clerical and non-clerical) in 


7 
| 
J 


'al1 non-clerical personnel of such defendant who performed 
| 
iacts relating to the Drexel Group offering; and it is 


each such office at that time. 


(9) A statement giving the names an: titles of 


Rothschild, Guinness Maho.,, Hill -amuel, Pierson, Heldring 
or Smith, Barney or to seek further discovery in the eight 
reas specified in the fifth paragraph of this Order; and 

it is further 


ORDERED that a pretrial conference be, and it 


ORDERED that uny motion by Drexel, Banque 


iRothschild, Guinn ss Mahon, Hill Samuel, Pierson, Heldring 


| 


jer Smith, Barney addressed to the issues of subject-matter 


jurisdiction, personal jurisdiction, and inclusion of 


p foreign purchasers in the plaintiff class shall be served 


lon or before the sixtieth day following receipt by counsel 
é 

ifor Drexel, Banque Rothschild, Guinness Mahon, Hill Samuel, 
‘Pierson, Heldring and Smith, Barney of written notice from 


counsel for plaintiff that plaintiff's discovery relating 


hey such issues has been completed as to all defendants, 
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with plaintiff's responding papers to be served on or 
before thirty days from the date of service of the moving 
papers, and reply papers (if any) to be served on or betoré 
fifteen days after the date of service of plaintiff's 
responding papers, but in no event less than fifteen days 
before the return date of such motion. 


Dated: New York, New York 
December,/7 , 1972 


CONSENTED TO; 


SILVERMAN & HARNES 


fv d- . Po ee 
5/ 4 : fl . bt 2 * 
By! ed ree All A megT) 


A Member of the Firm 


One Rockefeller Plaza 
New York, New York 10020 


Attorneys for Plaintiff 


SULLIVAN & CROMWELL 


v r ,7 ff or om 
By As/ vs Cz: Bed Vie LtPhA Z, 
‘ A Member of the Firm 
48 Wall Street 
New York, New York 10005 


Attorneys for Defendants 
Drexel Firestone, Inc., 
Guinness Mahon & Co. Limited, 
Hill Samuel & Co. Limited, and 
Pierson, Heldring & Pierson 


DAVIS POLK & WARDWELL 


1 Chase Manhattan Plaza 
New York, New York 10005 


Atterne;'s for Defendants 
Banque Rothschild and 
fmith, Barney & Co. 
Incorporated 
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Order re Discovery (Ryan, D.J.) 
UNITED STATES DISTRICT COURT 


SoutHERN District or New York 


71 Civil 5373 


—— EE 


Howanrp BERSCH, 
Plaintiff, 


v. 


DrexeL Fmestone, Inc., et al., 
Defendants. 


All discovery is to be completed by plaintiff by Septem- 
ber 1, 1973 under order of December 27, 1972. 


Proceedings thereafter shall be conducted pursuant to 
the aforesaid order of December 27, 1972. 


So ordered. 


Dated: New York, New York 
April 2, 1973 
/s/ Sylvester J. Ryan 


Syivester J. Ryan 
United States District Judge 


——- 
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Excerpts from Deposition of Grayson T. Murphy, Relating to 


Document 45 of Appendix II to Plaintiff’s Memorandum 
of Law in Opposition to Defendants’ Motions 


(pages 215A-223.A, infr 

. ho 77 
Q What function was Price Waterhouse to perform? 
A Well, as I recall, it was felt that I0S was 


such a complicated, complex corporate setup with so many 
businesses that the Drexel people felt that although it 
was an unusual thing to do, they wanted to take particular 
care that the financials would be accurate and so they 
retained Price Waterhouse to go over to Geneva and to make 
various investigations.:There were a team of about six of 
thes that went over and their function was to -- particu- 
larly function on the stub period, that six-month period we 
wits talking about, and to come up with all the questions 
they could in regard to the financials, in regard to the 
accounting procedures, so that the Drexel people could 
satisfy themselves to the extent they could on the accuracy 
of the stub period. 

Q Did Price Waterhouse in fact come up with 
questions on the financials and accounting procedures? 

A Oh, quite a lot of them, yes. 

Q And were these questions referred to you, 
Mr. Murphy? 

A Not particularly to me. Iw at some meeting 
when they were discussed but they were referred primarily 
to Mr. Coleman and Mr. Ambrose. 


Q Did you give consideration to the questions 
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Murphy 


poséd by Price Waterhouse? 
A I gave some considerations to them at the 
meetings I was involved in, yes. 


Q Do you recall which items you gave consideratio 


A I really don't. A lot of different items were 
discussed. 


Q Was there any consideration given based upon the 
' 


Price Waterhouse reports to Drexel Harriman not continuing 
with the offering? 

A Well, I think the feeling was that if the 
questions raised could not have been answered satisfactorily 


that they might not have continued but, in fact, they felt 


that they got satisfactory answers. 

Q Who communicated the fact that satisfactory 
answers had been obtained to you? 

A I don't recall who communicated it but the two 
persons who were involved in it from the point of view of 
Drexel were the two I have mentioned, ur. Coleman and Mr. 
Ambrose. 
| Q Do you recall any discussions in New York at whi 
you were present and at which the questions raised by Price 
Waterhouse were discussed? 


A Yes. I attended one or two meetings, I think twa. 
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THE WITNESS: I'd like to expand just a 
little on what I said about Price Waterhouse's 
function. Arthur Andersen was making certain checks 
of the financials for the stub period and 
Price Waterhouse suggested various procedures, ac- 
counting procedures, for them to follow in their 
checks. 

The underwriters relied, of course, quite 
heavily on Arthur Andersen who were regular account- 
ants even though they couldn't give certified figures 
for the whole operation for that six-month stub 


period so that the Price Waterhouse people were tied 


in quite intimately with the Arthur Andersen checks 

that were going on. 

Q Did Arthur Andersen express any reason why Come 
it couldn't give full audited figures for the first 


six months of fiscal 1969? 


A Yes. 
Q What reasons did Arthur Anders@n give? 
A They said they couldn't get the required con- 


firmations within that period for various parts of the 
business. And As I said, they could get them for the 


banking financial end but not for any ~~ 


Q Was any consideration given to delaying the — a 
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rN Well, I think that Arthur Anderson and Clark 
Ambrose, primarily. 

Q And from whom were the answers obtained? 

A Well, they had discussions, I am sure, in 
these matters in Geneva and, perhaps, also in New York. 
I just don't remember. 

Q With whom, in Geneva, did they have discussions 

A I don't remember. I do remember that there 
was a fair amount of discussions that went on in Geneva 


with the Arthur Anerson people and with the Price 


Waterhouse people but I can't pinpoint the times of those 


discussions. 
Q With whom in New York were there discussions? 
A Well, with Mr. viata, I remember, particularly. 
It may possibly have been somebody from Arthur Anderson 
there. I just don't recall. 
Q Anybody else? 
Drexel. ) 


Do you know what the substance of these meeting 


~A Well, the substance of the meetings was to 
discuss the various points that had been raised and to 


see what kind of a letter or memorandum Price Waterhouse 
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felt that they could give to Drexel as what you might call| 
@ comfort letter or comfort memorandum and then in 
addition to these detailed things,of which there were 
quite a number, there was an over-all question as to 
whether Price Waterhouse felt that Drexel could rely on 
Arthur AndersSn's audits of the fiqures and on this 
Price Waterhouse, in the final memorandum or letter, in- 
dicated quite clearly they found nothing which they felt 
should prevent Drexel from relyiig on the work that had 
been done by Arthur Andersen. 

Q Was there any discussion as to whether ieiiad 


would zo ahead with the offering if it didn't receive 


confirmation from Price Waterhouse that it, meaning 


Drexel, could rely upon Arthur Andersen's financials? 
A. None that I recall. | 
Q Where, to your knowledge, did Price Waterhouse 
issue its opinion that Drexel could rely upon Arthur 
Andersen's financial reports? . ‘ 
MR. SCHWARTZ: What do you mean by issue? 
MR. ZIRIN: I object to the form. 
Arthur Andersen's financials -- 
MR. SILVERMAN: Reports prepared by 
Arthur Andersen. 


MR. SCHWARTZ: What do you mean by issue? 
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’ country? 


A 


Q 


-6 
Frederick M. Werblow 


Not to my knowledge. 


Joseph L. Roth, he is a partner in Price Water- 


house, isn't he? 


A 


Q 


functions in connection with 


A 


question, but the witness may answer. 


Q 


A 


He was. 
Did he participate at all in Price Waterhouse's | 


the I0S offering? 


He did. 


NOVE:LLO: 


MR. I object to the form of a 


What funetions did he perform? 


He assisted in designing special checking proced- 


ures that Drexel requested IOS to request Arthur Andersen | 


to carry out in connection with the June 30, 


financial statements. | 


Q 


Mr. Roth prepared? 


A 


Q 


A 


and in Ferney-Voltaire. 


Q 


m Sn ee = ae ey > AP = = —Se <a 
ee ate te leery, ae ware ho ge nat me replay tink Rea 5 Lo 


in New York, to the best of your knowledge? 


| 
1969 unaudited 


Did you see the special checking procedures that 


Yes. | 
Where did Mr. Roth prepare these procedures? 


Well, he assisted me and my staff in both Geneva 


Did he do work on the special checking procedures 
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Werblow 
A tlo, he did not. 93 A~7 
Q Did you see the special checking procedures in 

New York: 

“MR. NOVELLO: I object ro the form of 
the question, but the witness may answer, if he under- 
understands that. 

A I am not sure that I understand the question. 
The checking procedures were developed while we were in 
Europe. 

Q To whom were they given? 

A I believe that they were given to Mr. Ambrose. 
They micht have been given to Mr. Browning of Drexel. 

Q Was there any discussion with Arthur Andersen 
about the special checking procedures? 


There was extensive discussion with Arthur Ander- | 


Where did the discussions take place? 


In Geneva, in Ferney-Voltaire, in London. 


Anywhere else? 


I think those were the principal lucations in 


Were there any discussions in the United States 
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Q Did you ask for any at that meeting’ 

A I think the one thing that we did ask was whether 
they had issued a report on rhe procedures or internal 
accounting: controls of IOS for 19 -- in connection with 
their 1968 audit. 

Q What was the answer to that request? 


A That they were currently in the process of doing 


Q Did you «sk that you be furnished with a cory of 


such a report? 


A I den't recall. 


Did vou in fact receive a copy of a report a 


Andersen on the internal controls of IOS? 
Yes. 
Where did you receive such a report? 
In Geneva. 
Did you bring it back with you to New York? 
Yes. 
Q Did you discuss it with people in New York? 
A Not that T recall. I discussed it in Geneva, or 
in other places in Europe. 
Q Is that repert, to the best of your knowledge, 


in Price Waterhouse's files today? 
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Arthur Andersen, subsequent to this time, pave their opinio 
and pave their consent and gave their comfort letter in 
connection with the I0S offering and I would think that 
was the evidence that vrexel was looking for as to the ul- 


timate conclusion »'.1t Arthuy Andersen *.:ached with respect 


| 


to this and anythins, else that they were considering. 
Q Did Price Waterhouse give Drexel a comfort Letter? 
MR. NOVELLO: I object to the form of 


the quesrvion, but the witness may ansver. 

MP. SCHWART?.: I object to the form of | 
the question. | 
A We pave a special report. I don't think I would 


characterize it as a comfort letter. I would characterize 


! 
| 
a comfort letter as someching that ones auditors sive to | 


an underwriter and I05 were the auditors -- pardon me, 


Arthur Andersen were the auditors for IOS and Drexel did re- 


ceive a comfort letter from Arthur Andersen. 


0 Did you see the comfort letter that Drexel re- |: 
| 4 

ceived from Arthur Andersen? | M4 

A We gaw earlier drafts of the comfort letter, ia bid, 

Silverman. I don't recall specifically at the moment tie 


whether I saw the final letter or not. 


Q In the course of your work in Geneva, did you have 
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Excerpts from Deposition of VVilbur S. Duncan 5 
A General supervision of the quality of the work fo 


all of these offices; consultation on special accounting 
and auditing problems. That would also be the main areas. 

Q When you are called upon to give supervisory ser- 
vices, is it necessary for you to ,amiliarize yourself with 
the work done by others at Andersen on a particular project? 

A Occasionally, yes; depends on the problem. 

Q Were you called upon to perform general supervision 
of the quality of the work performed by Arthur Andersen in 
connection with the IOS public offering? 

& No, ote. 

Q Were you called upon to perform any services on 
behalf of IOS in connection with that offering? 

MR. ZIRIN: Objection as to form. Can ou 
rephrase that? Objection to "that offering," and also 

"on behalf of IOS.” 

Q Did you perform any services in connection with 
the IOS public offering? 

A I attended one meeting in New York in connection 
with our work in 1969, on what i understood was to be a public 
offering, and I assume that it was. 

I didn't perform any services, other than attend 
that meeting. 


Q When did that meeting take place? 
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Well, the record indicates it was July ll, 1969. 
Q Where did that meeting take place? 
* As I recall, it was in Harriman Ripley's office 

downtown New York someplace. 

Q Who asked ycu to attend that meeting? 
f I don't recall. 
Q What was the reason for your attending the meeting? 
A To the best of my recollection, the other men at- 


| 
| tending were from European offices, and I was asked to atten 


| just in case I could be help*ul to thom. 


| Q Who asked you to attend? 
| 
| A I don't recall. 
Q Well, in the normal course of events, who would 
ask you, Mr. Duncan, to attend a meeting? 
MR. ZIRIN: Objected to as speculative. 
MR. SILVERMAN: Are you going to instruct 
him not to answer? 
MR. ZIRIN: In that form. 
Q Who was your supervisor in 1969? 
A I didn't have any supervisor in 1969. 
Q Well then, who made decisions as to what work you 
were to perform? 


A I make my own decisions. 


And did you make the decision to attend that 
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meeting? 

A Yes. 

Q What prompted you to ma}. that decision? 

A Well, ooanene asked me to, and I have testified 
that I don't recall who asked me. 

In the normal course it would be the partner in 

charxe of the engagement who would ask to have someone at- 
tend. I don't recall whether that was the case here. 


Q Who was the partner in charge of that engagement? 


6 


A Mr. Walter Tenz fria the Milan office of 
a ndefhisan, , 
Teall 


“Q How long did the meeting last? 

A I have only a vague recollection that it went in 
the evening, and I seem to recall ‘*hat I left before the 
meeting was over, 

Q Were you there when the meeting began? 

f I don't remember. I seem to recall that there 
were other people present at the office rt the time I arri 
Now, whether the meeting had commenced before I arrived, I 
| don't know. 
| Q Well, prior to attending this meeting, did you me 
with Mr. Walter Tenz to discuss the meeting and his format, 
agenda? | 


A I don't think I did. 
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made in connection with the public offering. They were made 
as a regular year-end audit of IOS, for purposes of reportin 
to its stockholders. 
Q How were you aware of the fact that Arthur Ande.- 
sen performed auditing services for the years 1967 and 1968? 
A IOS is a large firm; I know about its clients, 


its larger clients. I can tell you the same thing about man 


Q And you knew that Arthur Andersen were the accoun 
ants for I0S; is that correct? 


Q Yes. The work was done in Europe out of our, 


clients in many other offices. : 
| 


believe out of the Zurich office. I am not sure at that 
point whether we were in Geneva or not. 

Q Now, the meeting that you attended in July, do yo 
recall the substance of what was discussed at that meeting? 

4 Yes. The general subsiance was what type of work 
the company would want us to perform in connection with the 
proposed public offering. 

Q Who from the company was there to make that reque te: 

MR. ZIRIN: That assumes that someone from 

the company had to make the request at the meeting. 

A I don't recall who was there. 

a Mr. Leary there? 


A I just said, I don't recall. 
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The discussion seemed to be primarily between the Drexel 
Harriman representatives and Walter Tenz and Matt Tiffert, 
which didn't take the form of a request so much as a discus- 
sion as to what it was possible to do at that point. 
Q What did they ask Arthur Andersen to do? What wa 
asked of Arthur Andersen? 
a I believe the initial request was the possible 


performance of an audit as of June 30, 1969. 


Q Anything else? 

A That was all. Any other comments would relate to 
that subject. 

Q Did you speak on that subject? 

A No, sir. 

Q Who did? 

A Mr. Teng and Mr. Tiffert. 

Q What did they say? 

A General substance of their comment was that it 


was not possible to make an audit within the time frame that 
they were discussing. 
Q What was said by anybody else on that topic, that 
you can recall? 
A I don't recall. 
You must understand that these discussions took 


place over an extended period of time, dealt with a number o 
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Q What did you say to them? 


A I don't think I said anything to them. As I 7e- 
call the substance, it was a very short conversation. And 
whoever was speaking, Tenz or Tiffert, indicated that they 
recognized that the proscribed practice in this country--and 
again, I don't recall whether it was the proscribed practice 
at that point, or whether shortly thereafter it became the 
proscribed practice, but they recognized that what they were 
doing was not necessarily in accordance with proscribed 
prentices in this country. 

However, they were in accordance with traditional 
accounting practices in Europe, which is where the vente | 
resided. where the audit was being made, and where it was 
being put out. Aso, that the treatment that they proposed 
corresponded with the firm's view as to how such items sheul 
be presented. ii ~- 

Q Did you discuss that matter with anybody else at 
Arthur Andersen? 

A No. : 

Q Did you express an opinion that, in your view, 
that was the correct way to present it? 

A I think I indicated that I thought it was accep- 
table, because of the site of the work. 


Q But you recognized that at the time that method o 
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Excerpts from Deposition of Walter S. Ruegger 


A Because Arthur Lipper had a mutual fund 
bookkeeping service, of which I.0.S. Proprietary 
or rather F.0.F. Proprietary availed itself, purely 
for record keeping purposes. 

Q Are you saying that F.0.F. Prop's books 
and records were maintained in the offices of Arthur 
Lipper Corporation? 

A A portion of F.0.F. Prop's books and records 
were maintained in the office of the Arthur Lipper 
Corporation. 

Q Would you describe the books and records 
of F.Q.F. Prop that were maintained at the offices 
of Arthur Lipper Corporation? 

& They consisted primarily of the portfolio 
and of the funds, being the securities, ledgers, 
records as to dividends and interest received on 
such securities; and the custodial relationship of 
such securities. _ 

MR. ZIRIN: Read back the last question 
and answer. 

(The question and answer wae read back 
by the Reporter.) 

Q Where were Arthur Lipper's offices located? 


A I believe 120 Broadway, at the time; but 
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Q What did you have to do? 

A Verify the physical existence or the 
custodial responsibility for these securities, 
accountability for these securities. 

Q How did you go about verifying the physical 
existence of the securities? 

A All holdings of F.O.F. Proprietary were 
at the bank of New York, who furnished us with 
confirmations with respect to the securities held as 
of any audit date. 

Q Which bank of New York? 

A I don't know whether it is the main office. 

THE WITNESS: Is it 40 Wall Street? 
But it was a New York office? 
A New York office. 
To whom where these records furnished? 
MR. ZIRIN: What records? 
What records? 
Custodial records. 
MR. ZIRIN: Do you mean the confirmations? 
MR. SILVERMAN: Yes. 

A They were direct confirmations from the 

custodian to us, as an accounting firm, as independent 


accountants. 
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Arthur Lipper would receive or the mutual fund 
services department would receive. 

Q These were records that the Arthur Lipper 
Corporation made available to you; is that correct? 

A That is correct. 

Q Was it your understanding that the Arthur 
Lipper Corporation made these same records available 
to your predecessor? 

A Again, I would surmise that they did. 

Q When you finished reviewing those records, 
and that is the dividends received records, what did 
you do with them? 

A I would return them to the company, since 
they were their records. 

Q Did you make copies of it? 

No, sir. 


Did you make work sheets? 


> 2 ? 


Yes. They were part of the audit evidence. 
They were shipped to Geneva. 

Q Did you keep records of your work sheets? 

A No, sir. 

Q You sent your work sheets along with the 
other audit evidence to Geneva; is that right? 


A Right. 
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Drexel prospectus, I think we will all know what 


it is, for the purposes of this case. 
MK. SILVERMAN: All right. 
BY MR. SILVERMAN: 

Q My question to you was, do you know, ef your 
own knowledge, whether any Arthur Anderson personnel 
worked on the Drexel prospectus? 

A Of my own knowledge, no. Nobody did. 

Q Do you have any hearsay knowledge? 

A May I understand what you mean by "worked 
on the prospectus"? Do you mean worked on the 
financial statements or certified to financial 
statements that appeared later on in the prospectus? 

Q Yes; did anyone work on it? 

A The financial statements in that prospectus 
were covered by our Zurich office. People in the 
Zurich office and our resident staff in Geneva 
performed the bulk or practically all of the audit 
work behind all this. 


Q Did you hear, in the New York office that 


any New York personnel of Arthur Anderson were working 


on the Drexel prospectus? 
MR. ZIRIN: Do you mean, worked on 
the audit of the financial statements that appear 
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Q Did you do any work on the Fund of Funds 


Proprietary audit in July of 1969 or August of 1969 


or September of 19697 


A No, sir. 

Q Who gave you the assignment? 

A Mr. Dunkin was head of our auditing 
practice in New York. I would imagine he made the 
assignment. He would be the logical man to make it. 

Q Is it your testimony that from July, 1969 
until December you did nothing on F.O.F. Prop? 

A I shouldn't say until December; until the 
preliminary work for the December audit. I was not 
responsible for the June 30 audit, which I couldn't 
be because I wasn't a partner to the firn. 

Q Were you working on it in another capacity? 

A The only thing I can remembsr that remotely 
relates to this is attending a meeting at the offices 
of Drexel, Harriman & Ripley; in the early part of 
July, I only attended the morning session of that 
meeting as I was asked by Mr. Dunkin to attend it 
with him because I had been assigned to this particular 
engagement. 

Q Prior to attending the meeting, did you 
make any attempt to familiarize yourself with the 
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Q Did your audit work concern the total assets 
held by F.0.F. Prop and F.0.F.? 
A It only concerned the assets held by F.0.F. 
Prop which was not the total assets of F.O.F. F.0.F. 
Prop is a subsidiary of F.0O.F. 
Q About how much of F.0.F. assets are comprised 
of its holdings in F.0.F. Prop, do you know? 
MR. BUSCHMAN: At the time that he 
was doing the work? 
MR. SILVERMAN: Yes. 
Q At the time that you were doing the work. 
2 I would say the bulk of these assets is 
represented by securities which are in F.0.F. Prop. 
Q Would you say more than 90 per cent? 
A I would have to guess. 
But certainly a majority? 
MR. ZIRIN: No, he said, he would have 
to guess. 
You are not supposed to guess. 
MR. SILVERMAN: I do not know of any 
rule that you are not allowed to guess. 


MR. ZIRIN: I think you do. 


Q Was the majority of F.0.F. assets held by 


F.0.F. Prop? 
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its wholly owned subsidiary, F.0.F. Prop; is that 
correct? 
MR. BUSCHMAN: I object to the question. 
A That be correct. 
MR. ZIRIn: I think the question was 
Clearly misleading, because, how could F.0.F. 
securities be held by another entity. I think 
you are asking him, if anything, for a legal 
conclusion. 
SILVERMAN: He has already answered. 
ZIRIN: I move to strike the answer. 
BUSCHMAN: I agree. 
SILVERMAN: I deny your motion. 
BUSCHMAN: Off the record. 
(Discussion off the record.) 


BY MR. SILVERMAN: 


| | 
Q Do you know whether Arthur Anderson's auditor | 


that had been working on F.0.F. Prop supplied any 
information to Geneva to be used in connection with 
the I.0.S. prospectus, the Drexel prospectus? 

A Of my own knowledge, no; and thinking about | 
it logically, there shouldn't be any. The funds 
are not part of the I.0.S. financial statement. 


Q The operations of the fund as revealed in 
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Notice of Motion of Arthur Andersen & Co. to Dismiss 

i| UNITED STATES DISTRICT COURT 

| SOUTHERN DISTRICT OF NEW YORK 

-= ae as ese ae een += =s «- - = — —s a ss > 4 

| 

|| HOWARD BERSCH, 

& Plaintiff, 71 Civ. 5373 (SJR) 
-against- 

| : NOTICE OF MOTION 
|| DREXEL FIRESTONF, INC., et al, TO DISMISS, OR 

I : FOR OTHER RFELIFF 
Defendants. 

| +4 

coe Se ee --\|--fe7+7777 7 X 
|S IRS: 
| 
PLEASE TAKE NOTICE that, upon the annexed affidavit 


lof Edward J. Ross, sworn to the 3lst day of October, 1973, and 


lithe exhibit attached thereto, the depositions, the affidavits 


| 

| 

| 

i 

| as to foreion law submitted in support of the motions beinc 

| 

l\made simultaneously herewith by certain other moving defendants, 
and all of the proceedinas heretofore had herein, defendant 


‘eee Andersen & Co. will move this Court, at the United States 
| 

||\Court House, Foley Square, New York, New York, Room 1106 thereo* 
| ! 


on December 20, 1973, at 10:00 o'clock in the forenoon of that 


liday, or as soon thereafter as counsel can be heard, for an 


| Order 


| 

| 

| (i) pursuant to Rule 12(b) of the Federal Rules 

| of Civil Procedure, dismissing this action as to defendan: 
Arthur Andersen & Co. for lack of jurisdiction one the 

| subject matter; or, in the alternative, 

(ii) pursuant to Rule 23(c) (1) of the Federal 


Rules of Civil Procedure, vacating the Order of the 


Hon. Marvin E. Frankel, made and entered herein 


| 
: | June 28, 1972, or altering and amending said Order 


to provide that foreigners who purchased shares 


'’ BMCSSLTRO« DINE, menewes SS ONO 
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of capital stock otf I.0.S., Ltd. abroad should be ex- 


cluded from the class in behalf of whom this action 
is allegedly brought; and 

(iii) granting such other or further relief as 

to the Court may seem just and proper. 


ated: New York, New York 
October 31, 1973. 


yours, etc., 


BREED, ADBOTT & “ORGAN 
Attorneys for De:endant 


Arthur Andersen « Co. 
One Chase Manhattan Plaza 
New York. N.Y. LOQOS 


(212) 244-4809 
TO: 


SILVERMAN & HARNES 
Attorneys for Plaintiff 

One Rockefeller Plaza 

New York, New York 10020 


DAVIS POLK & WARDWELL 
Attorneys for Defendants 
Smith Barney & Co. Incorporated 
and Banque Rothschild 

1 Chase Manhattan Plaza 

New York, New York 10005 


SULLIVAN & CROMWELL 
Attorneys for Defendants 
Drexel Firestone, Inc., 


~ 


Pierson, Heldring & Pierson, 
Guinness Mahon & Co. Limited, 
and Hill Samuel & Co., Limited 
48 Wall Street 
New York, New York 10005 


WILLKIE FARR & GALLAGHER 
Attorneys for Defendants 
J. H. Crang & Co., Ltd. 

ll Chase Manhattan Plaza 

New York, New York 10005 


PAUL WEISS RIFKIND WHARTON & GARRISON 
Attorneys for Defendants 
Investors Overseas Bank, Ltd. 
345 Park Avenue 
New York, New York 10022 
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Affidavit of Edward J. Ross in Support of 
Motion to Dismiss 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KOWARD BERSCH, 
Plaintiff, 
-against- : 71c 5373 (SJR) 
DREXEL FIRESTONE, INC., et al, : AFFIDAVIT OF 
EDWARD J. ROSS IN 
Defendants. : SUPPORT OF MOTION 
TO DISMISS, OR 
FOR OTHER RELIEF 
STATE OF NEW YORK ) 


COUNTY OF WEW YORK ) 


EDWARD J. ROSS, being duly sworn, deposes and says: 

1. I am a member of Breed, Abbott & Morgan, attorneys 
for defendant Arthur Andersen & Co. ("Arthur Andersen"). I 
Make this affidavit in support of Arthur Andersen's motion 
under Rule 12(b) to dismiss the complaint for lack of 
jurisdiction over the subject matter or, in the alternative, 
pursuant to Rule 23(c) (1) to vacate or alter and amend the 


Order of the Honorable Marvin E. Frankel, entered herein 


| June 28, 1972. Arthur Andersen's legal position is set forth 


in its accompanying Memorandum of Law. 

2. This motion is also based, among other things, on 
the affidavit of Walter W. Ruegger, sworn to April 28, 1972, the 
original of which was filed with this Court on or about said 
date, and a copy of which is annexed hereto as Exhibit A. 

PRIOR PROCEEDINGS 
3. The summons and complaint were served on Arthur 


Andersen on December 13, 1971. a 


(a) The complaint alleges that plaintiff Bersch 


bought six hundred shares of 1.0.S., Ltd. ("IOS") common stock 


| 


Range KO SCA 42U Ga eee *”~ | — 


shares of IOS Common Stock" (4 2(a)(i)); that the shares "were 
sold to United States citizens residing in the United States 

and abroad, and to foreign nationals" (Id.); that class members 
“approximate 100,000 persons" (¥ 2(a)(ii)), who, perforce include 
Germans, Swiss, English, French and other "foreign nationals"; 
that Arthur Andersen “failed to observe generally accepted 
accounting principles in the course of its audit of IOS" (q 14); 
that the “financial statements of IOS certified by [Arthur] 
Andersen were false and misleading” (Id.); that Arthur Andersen 
“should have withheld its certification of IOS’ financial 
statements in view of the chaotic state of I0S' business records" 


(q 15); that Arthur Andersen falsely “represented that IOS 
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in September, 1969, as “part of a public offering of 10,992,000 
a going concern, that no subsequent events had been discovered 

which would affect the accuracy, relevance and interpretation 

of the certified financial statements, that the financial 


statements certified were as current as was appropriate for the 


|| business that IOS was in, for inclusion in a prospectus and were 


| 
| 


accurate" (q 15); and that Arthur Andersen "did not make a \ 
reasonable investigation and did not have reasonable ground to 
believe that the financial statements certified by it were not 


maintained proper books and records, that IOS would continue as 
| 
false and misleading" (4 19). | 


(b) Arthur Andersen, by its answer filed on or 
about January 14, 1972, denied the material allegations of the 
complaint ard alleged certain affirmative defenses. 

4. On April 7, 1972, plaintiff moved, pursuant to 
Rule 23(c) of the Federal Rules of Civil Procedure, for an order 


declaring that this action “can be maintained as a class suit". 


On June 28, 1972, the Hon. Marvin E. Frankel entered a tentative 
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eeder, based on a decision of “limited cha’ ecter", and held that 

"plaintiff has adduced enough to allow the case to proceed for 
the time being as a class action" (p. 2). Emphasizing the 
tentative nature of his decision, Judge Frankel said that the 


"suitability of allowing the case to proceed as a class action" 


remained “ope for re-examination under Rule 23(c)(1)" (p. 7). 
In so decidiug, Judge Frankel authorized “extensive discovery” 


to determine "whether the transactions plaintiff assails are 


5. Pursuant to Judge Frankel's Order, “extensive 
discovery" conducted by plaintiff ensued, in which Arthur 


Andersen participated. Accordingly, the deposition of Wilbur 


reachable under either or both of the 1933 and 1934 Act" (p. 2). 


S. Duncan, a partner in the New York office of Arthur Andersen 
was taken on July 17, 1973, and the deposition of Walter W. 
Ruegger, another partner in the New York office. was taken on 
Aucust 29, 1973. arthur Andersen also produced numerous docu- 
ments to plaintiff's attorney, pursuant to request. 
WHAT DISCOVERY REVEALED 

6. The depositions of Messrs. Duncan and Ruegger 
demonstrated that the work performed by Arthur Andersen in 
connection with the IOS public offerings was performed in 
Europe, under the direction of Arthur Andersen's Zurich office. 
The testimony showed ‘hat Mr. Walter Tenz, 4 Swiss citizen 
resident in Milan, was the engagement partner who was ultimately 
responsible for the work done by Arthur Andersen in connection 
with the IOS public offerings. 

7. Arthur Andersen's work in the United States 
simply involved attendance at one meeting in New York, at the 
offices of one of the underwriters, in which the discussion 
related solely to the Drexel offering, and in which Mr. Tenz 


and a Mr. Matthew Tiffert both of Arthur Andersen's Zurich 


\ 
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| office informed the Drexel underwriters of a decision, - 
| obviously made in Furope, - that it was not possihle at that 
| time to perform an audit of the financial statements of IOS as 
of June 30, 159 in time for inclusion in the Prospectus. The 
, testimony showed that Duncan also attended the meeting in case 
| he could be of assistance, and Ruegger attended only part of the 
'meetina, for the same purpose. 
8. The testimony further disclosed that as auditor of 
| Funds of Funds, Limited ("Fund of Funds"), Arthur Andersen con~ 
firmed assets of Fund of Funds Proprietary, Limited ("FOF 
| Proprietary"), a subsidiary of Fund of Funds, by performing 
| certain standard procedures, such as counting securities held hy 


| FOF Proprietary, or confirming such securities with the custo- 


Rae 
| dian. Although both FOF and FOF Proprietary were headquartered 


| in Europe, a broker, Arthur Lipper Corporation, which performed 
i record keeping functio’s for FOF Proprietary, happened to have 
its office in New York, where Arthur Andersen performed its 
\| work in this regard. Arthur Andersen's audit work relative to 
||Fund c. Funds was not used in connection with the financial 


statements of IOS appearing in any of the three prospectuses 


ll covering the IOS public offerings, which are the subject of the 
complaint, since the funds were not included in such financial 
| statements. 

9. As the annexed affidavit of Mr. Ruegger shows, 


Arthur Andersen's field work relative to Fund of Furis 


Proprietary came as an interoffice referral from Gene 
Arthur Andersen's New York office. At the conclusion 

| field work, the audit evidence was sent to Geneva where the 
' substantive work was done. 

pee Andersen made any misrepresentations whatsoever, which 


lis denied, - there is no evidence in the record that Arthur 


10. In short, - assuming it could be establishe.. that 
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Andersen made anv misrepresentations within the United States, 
and the conduct for which it is criticized in thé complaint is 
firmly established as havina occurred solely in Europe. Ac- 


cordingly, as demonstrated in Arthur Andersen's accompanying 


| 
| 


Memorandum of Law, such conduct is beyond the reach of the 1933 or 


or 1934 Acts. 


WHEREFORE, it is respectfully requested that Arthur 


Andersen's motion be in all respects granted. 


| Sworn to before me this 


3lst day of October, 1973. 


ingen 
Notary Public A 


he 
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UNITES STATES DISTRICT COURT 


| souTHERN DISTRICT OF NEW YORK 


HOWARD BERSCH, 


Tk Civ... 5373 
Plaintiff, 


-against- - 8 AFFIDAVIT 
IN OPPOSITION 
DREXEL FIRESTONE, INC., et al., 


Defendants. 


STATE OF NEW YORK ) 
: SS.: 
COUNTY OF NEW YORK ) 


| 
ri 


WAL" ER W. RUEGGER, being duly sworn, deposes and 


1. I ama partner in the New York office o* defendant 
Arthur Andersen & Co. (“Arthur Andersen"). I make this affi- 
i davit in opposition to plaintiff's motion for an order deter- 
mining that this action may be maintained as a class action. 
2. Arthur Andersen is an international firm of 
independent public accountants and was independent public 
| accountants of defendant I.0.S. Ltd. ("10S") from Januerv 24, 
1958 to April 28, 1971. As independent public accountants 
of IOS, Arthur Andersen was engaged in Switzerland to examine 
the consolidated year-end financial statements of IOS and 
express an opinion with respect thereto. At the time of the 
three offshore offerings of IOS common stock, which are the 
subject of the complaint, IOS was a non-resident company 
organized under the laws of Canada with its principal office 
| in Geneva. It was the parent of an international sales and 


} financial service organization, principally engaged in the sale 
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of mutual funds, life insurance and other eouity products. 
3. Arthur Andersen expressed an opinion with respect 
to the consolidated balance sheet of IOS as of December 31, 
1968 and the related statements of consolidated income and 
retained earnings for the five years then ended. Arthur 
Andersen also expressed an opinion (1) with respect to the con- 
solidated balance sheet of IOS Financial Holdings Limited ("105 
Financial"), an English corporation and a wholly-owned subsi- 
diary of I0S,as of December 31, 1968 and the related statements 
of consolidated income, retained earnings and legal and special 
reserves for the three years then ended; (2) with respect to 
the consolidated balance sheet of IOS Real Estate Holdings 
Limited ("IOS Real Estate"), a wholly-owned English subsidiary 
of I0S,as of December 31, 1968 and the related statements of 
consolidated income and retained earnings from commencement of 
operations (October 1966) to December 31, 1968: and (3) with 
respect to the consolidated balance sheet of IOS Insurance Hold- 
ings Ltd. ("IOS Insurance"), a Canadian subsidiary of IOS, as of 
| December 31, 1968 and the related statements of consolidated in- 


| come and retained earnings for the three years then ended. Each 
' 


| : 
j of the Arthur Andersen opinions relative to IOS, I0S Financial 


and IOS Real Estate was datelined "Zurich, Switzerland, April 15, 
1969." The Arthur Andersen opinion relative to IOS Insurance 
was datelined "London, E.C.2, April 15, 1969." 
4. All four of the said opinions of Arthur Andersen 

| appeared in a prospectus relating to an underwritten primary 
offering of 5,600,000 newly issued Common Shares of IOS (the 
“Primary Offering"). Arthur Andersen understood what is clear 
on the face of the prospectus and underwriting documents that 


the shares of IOS stock under the Primary Offering were distri- 
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buted wholly outside the United States, Canada and Mexico and 
not to citizens or residents of the United States. All four 
jot the said Arthur Andersen opinions also appeared in two 

| other prospectuses relating to two secondary offerings of 

| already outstanding Common Shares of IOS, which occurred on 
lor about the same date as the Primary Offering. The two 

| secondary offerings were by a consortium of Canadian under- 


writers managed by defendant J. H. Crang & Co.. Limited (the 


IOS and by defendant Investors Overseas Bank, Limited, a wholly 
owned subsidiary of 105, (the “IOB Offering") which covered 
3,950,000 Common Shares of I0S. Arthur Aniersen also under- 


stood from officers of IOS that the stock involved in the Crang 


| 
} 
| 
| 
Haas Offering") which covered 1,450,000 Common Shares of 
| 
| 


Offering would not be sold to citizens or residents of the 
United States. Arthur Andersen likewise unders’ ood that no 
IOS Common Shares would be sold in the IOB Offering either in 
the United States or to any United States citizens or residents 
outside the United States (except for full time employees of 
IOS and its affiliates). 

5. Arthur Andersen was also informed by IOS officers 


of a convent order made by the United States Securities and 


Exchange Commission ("SEC") on May 23, 1967, forbidding IOS and 
its affiliates to encage in any activity subject to the juris- 
diction of the SEC and, with exceptions, not here pertinent, 


| barring IOS from making any: 


"sales of securities to United States 
citizens or nationals wherever located, 
except for .. . offers and sales 
outside of the United States (and its 
territories, possessions, or common- 
wealth subject to the jurisdiction of 
the United States) to officers, direc- 
tors and full-time personnel of ICS 

- and its subsidiaries. oem 
Paragraph 


employees or others in the United States or to United States 
citizens resident abroad, other than IOS employees, would vio- 


late the terms of the SEC consent order, and, therefore, would 
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sas Andersen therefore understood ‘hat any sales to IOS 


| not be made. 

6. All work of Arthur Andersen in connection with 
its examination and opinions with respect to the financial 
statements of IOS and its subsidiaries (other than certain 
routine field work), which appear in the prospectus relating 
| to the Primary Offering, that relating to the Crang Offering 
and that relating to the IOB Offerinc was done in Geneva where, 
as noted above, IOS had its principal office. At the time of 


the issuance of the said opinions, Arthur Andersen had no forma) 


Geneva office. Geneva-based personnel were then attachec to 


| cur office in Zurich where tne Said opinions relative to 105 

| wave Gatelined, as previously noted. The largest segment of 
Artnur Andersen's staff assigned to the I0S engagement performed 
| their work in Geneva or in consultation with our Geneva staff.’ 


All of the substantive work of Arthur Andersen with respect to 


the 10S financial statements challenged in the complaint was 
aone by Arthur Andersen's Geneva staff. 

7. In connection with the examination of the finan- 
| cial statements of any client of Arthur Andersen which has 
significant operations or assets located at a place removed = 
the client's principal place of business, it is common within | 
our firm for the engagement office of Arthur Andersen to refer 
the field work relating to such assets or operations to the 


office nearest their location. This practice is called an inter 


office referral. 
8. In the case of Arthur Andersen's work in con- 
nection with its opinions relative to the financial statements 


of IOS and its subsidiaries which appear in the three 


105A 


prospestuses&, Arthur Andersen's Geneva staff referred certain 
\field work to Arthur Andersen offices in Paris, London, Milan, 
Canada and the United States. Accordingly, all of the material 
workpapera forming a basis for Arthur Andersen's four opinions 
|appearing in the three prospectuses are located in Geneva e:cept 
\for workpapers which may have been retained dy local offices 

for their own records. 


9. I am personally familiar with the scope and 


'Geneva referred to our New York office. In connection with our 


| 
examination of the consolidated financial statements of IOS, 


bein of the work relative te I0S which Arthur Andersen in | 
| 
} 
' 
| 
| 
| appearing in the three prospectuses, the New York office veri- | 


{ 
fied the securities portfolio and other assets and liabilitiei 
| 
| 


yor Fund of Funds Proprietary, Limited ("FOF Proprietary”), a siub- 
ii 
|\sidiary of Fund of Funds, Limited ("FOF"), which was in turn 


| managed by 10S. We performed this examination by generally ac- | 


| cepted auditing tests; namely, checking that the securities 
| existed either by physical count or confirmation. We also veri- 
| tied that the income on such securities was properly recorded 
| and confirmed securities accounts of FOF. The financial state- 
| ments of FOF Proprietary and ¥YOF, however, wee not included 
in the consolidated financial statements of I0S which appear in 
| tne three prospectuses. Other field work was done by two 
| othex United States ofiices of Arthur Anderser with respect to 
assets or operations of IOS subsidiaries locat2d near those 


10. The New York referral work done by Arthur 


States offices in connection with the IOS engagement, was wholly 
| incident to the substantive work done in Geneva. Upon comple- 
tion of their assigned tasks, our United States offices trans-~ 
mitted their findings to Geneva where ultimate responsibility 
| with respect to Arthur Andersen's examination and opinicn was 
exercised. 


ll. I have read the affidavit of Jewel i. Bjork, 


sworn to April 7, 1972, which suggests that a representative 
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Andersen, like the referral work done at our other two United 
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of Arthur Andersen testified in Geneva that the "accounting 
work and other matters pertaining te the preparation of the 
Prospectus were done in New York." I know of my own knowledge 
that, except as hereinabove set forth, no such accounting work 
was done in New York. I have communicated by Telex with Mr. 


Walter Tenz, managing partner of Arthur Andersen's Milan office 


) 


and I0S engagement partner at the time the financial statements 
which appear in the three prospectuses were examined by Arthur 
| Andersen and with Mr. Allen Brodd, the partner of Arthur 


| Andersen in charge of our Geneva office. Mr. Brodd advises me 


that to his knowledge he is the only representative of Arthur 


Andersen to have testified before tte Swiss Court in a proceed- 


| 

| 

| ing there pending against the 10S directors, which is evidently 

| the one referred to in the Bjork affidavit; that he so testified 

| on one occasion; and that at no time did he testify in the 

| Swiss action to the effect that "the accounting work and other 

| matters pertaining to the preparation of the prospectuses were 

| done in New York." Mr. Brodd advised me that his testimony in 

| the Swiss action as to the place where Arthur Andersen performed 

| its examination of the I0S financial statements and expressed 
its opinions, whic ypear in the three prospectuses, reflected 

: the true facts, as I have stated them herein. Mr. Tenz was also 
in agreement that the facts, as I have stated them herein, as 


to where Arthur Andersen did its work relative to IOS are 


accurate. 


} 
WHEREPORE, defendant Arthur Andersen respectfully 
requests that plaintiff's motion for an order that this action 


may be maintained as a class action be in all respects denied. 


k = 


| Sworn tc before me this 


“) day of April, 1972 


EPLES 
MARION sg: aw YORK 
Pub..c. ~*~ 


No. 31-5-- ae 
Certified in tev Furl: &OF a 
Ni M tarch 50, 19/ 


Notary Public Bomnmission EXPNS® 
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».4,, Metice of Motion of Investors Overseas Bank, Ltd. to Alter 
‘f and Amend Conditional Class Action Determination 


‘jl UNTTED STATES DISTRICT COURT 
’ SOUTHERN DISTP™.? OF NEW YORK 


Plaintiff, 


- against - 


| DREXEL FIRESTONE, INC., et al., 


i NOTICE OF MOTION 
r Defendants : 


i PLEASE TAKE NOTICE that, upon the pleadings, the 


vaffidavit of Bertram D. Coleman, sworn to on or about April 28, 


lio723 the affidavits of Walter W. Ruegger and Murray J. Howe, 


isworn to April 28. 1972; Kenneth L: Beaugrand, sworn to May 


| 
(15, 1972; Charles Jolibois, sworn to October 25, 1973; Ercole 


Graziadet, sworn to November 27, 
\| : 
pe to September 28, 1973; 


| 


ithe depositions of Bertram Coleman (April 5, 1973), Grayson 
i 


1972; John Godfray Le Quesne, 
Jan-Peter de Wall, sworn to 
lOctober 1, 1973; and Peter Hafter, sworn to October 5, 19733 
Murphy (May 2, 1973), Murray J. Howe (June 6, 1973), Hugh 
Knowlton, Jr. (June 19, 1973), Frederick M. Werblow (June 20, 
1973), Wilbur S. Duncan (July 17, 1973) and Walter W. Ruegger 
‘inoue’ 29, 1973); and all of the other papers and proceedings 
‘heretofore had herein, the undersigned will move this Court 
before the Honorable Sylvester J. Ryan in Room 1106 of the 
United States Courthouse, Foley Square, in the Borough of 


Manhattan, City, County and State of New York, on December 20, 


1973 at 10:00 A.M., or as soon thereafter as counsel can be 
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heard, for an order pursuant to Fed.R.Civ.P. 23(c)(i) directing, 


| 
| 


that the conditional class determination by order of the | 
Honorable Marvin E. Frankel on June 28, 1972 be altered and ! 
amended to provide that (1) the action may not be maintained 
as a class suit or, alternatively, that (2) foreign nationals 
who purchased outside the United States be excluded from the 


class. 


Dated: New York, New York 
October 31, 1973 


Yours, etc. 


, WEISS, RIFKIND, WHARTON & GARRISON 


By 
Robert L. Laufer 


Attorneys for Investors Overseas 
Bank Limited 

345 Park Avenue 

New York, N. Y. 10022 

(Tel.: 935-8000) 


T0: SILVERMAN & HARNES 
Attorneys for Plaintiff 
One Rockefeller Plaza 
New York, N. Y. 10020 


DAVIS POLK & WARDWELL 

Attorneys for Defendants 

Banque Rothschild and 

Smith, Barney & Co. Incorporated 
One Chase Manhattan Plaza 

New York, N. Y. 10005 


SULLIVAN & CROMWELL 

Attorneys for Defendants 

Lexerd & Co., Inc. (formerly 
Drexel Firestone, Inc.), 

Hill Samuel & Co. Limited, 
Guinness Mahon & Co. Limited, and 
Pierson, Heldring & Pierson 

48 Wall Street 

New York, N. Y. 10005 
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BREED, ABBOTT & MORGAN 
Attorneys for Defendant 
Arthur Andersen & Co. 

One Chase Manhattan Plaza 
New York, N. Y. 10005 


WILKIE FARR & GALLAGHER 
Attorneys for Defendant 
J. H. Drang & Co., Ltd. 
One Chase Manhattan Plaza 
New York, N. Y. 10005 
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Notice of Motion of Banque Rothschild and , 
Smith Barney & Co., Inc. to Dismiss Complaint 


UNITED STATES edinaeas i, 2 


adie) 


SOUTHERN DISTRICT OF NEW YORK 


eo ~-~eewece@me@ee@e@ee@#eF @FeF®e 2 = © x 

HOWARD BERSCH, 
Plaintiff, : 71 Civ. $373 

(SJR) 
~against- 

DREXEL FIRESTONE, INC., et al., $ NOTICE OF MOTION 
Defendants. 

eo weeeeee#eqeFFeFoeeeense 2# 2 2 2 2 x 


SIrR&S5 

PLEASE TAKE NOTICE that upon the affidavit of 
George P. Bischof, sworn to the 3lst day of October, 1973, 
the affidavit of Jerome Istel sworn to the 23rd day of 
October, 1973, the affidavit of Ercole Graziadei, sworn to 
the 27th day of November, 1972, the affidavit of Charles 
Jolibois, Jr. sworn to the 25th day of October, 1973, the 
affidavits and depositions upon which defendants Lexerd & 
Co., Inc. (formerly known as Drexel Firestone, Inc.), Hill 
Samuel & Co. Limited, Guinness Mahon & Co. Limited, and 
Pierson, H ldring & Pierson will mov? this Court on 
December 20, 1973, and upon all of the papers and proceed- 
ings heretofore had herein, defendants Banque Rothschild 
and Smith, Barney & Co. Incorporated will move this Court, 
Hon. Sylvester J. Ryan in Room 1106 of the United States 
Court House, Foley Square, New York, N.Y. 10007, on 
December 20, 1973, at 10:00 A.M., or as soon thereafter as 
counsel can be heard, for: 

(1) an order pursuant to Rule 12(b)(1) of the 


Federal Rules of Civil Procedure dismissing the Complaint 


against defendants Banque Rothschild and Smith, Barney & 
r 


Co. ancorporated for lack of jurisdiction over the subject 
| matter, or, in the alternative 

(2) an order pursuant to Rule 23(c) (1) of the 

| Federal Rules of Civil Procedure vacating the tentative 


ruling of this Court, Hon. Marvin E. Frankel, U.S.D.J., 


I made on June 28, 1972 that the present action may be main- 
4 tained as a class action, or modifying it to exclude 
h persons who did not purchase Common Shares of 1.0.S., Ltd. 
in the United States from the plaintiff class. 

PLEASE TAKE FURTHER NOTICE that upon the affi- 
davit of Jerome Istel, sworn to the 23rd day of October, 
\ 1973, defendant Banque Rothschild will further move this 
Court, Hon. Sylvester J. Ryan at the above named place and 
time for an order pursuai: to Rule 12(b) (2) of the Feder»1 
Rules of Civil Procedure dismissing the Complaint against 
it for lack of jurisdiction over the person of defendant 


Banque Rothschild. 


New York, New York 
October 31, 1973 


DAVIS PCLK & WARDWELL 


Attorneys for Defendants 
Banque Rothschild and 
Smith, Barney & Co. 
Incorporated 

1 Chase Manhattan Plaza 

New York, New York 10005 

Telephone: (212) HA 2-3400 


SILVERMAN & HARNES, ESQS. 
Attorneys for Plaintiff 
One Rockefeller Plaza 

: 4 
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BREED ABBOTT & MORGAN, ESQS. 

Attorneys for Defendant 
Arthur Andersen & Co. 

One Chase Manhattan Plaza 

New York, New York 10005 


SULLIVAN & CROMWELL, ESQS. 

Attorneys for Defendants 
Drexel Firestone, Inc., Pierson, 
Heldring & Pierson, Guinness 
Mahon & Co., Limited, and Hill 
Samuel & Co., Limited 

48 Wall Street 

New York, New York 10005 


WILLKIE FARR & GALLAGHER, ESQS. 
Attorneys for Defendant 
J. He. serang 6 Co... Ltda. 
One Chase Manhattan Plaza 
New York, New York 10005 


PAUL WEISS RIFKIND WHARTON & GARRISON, ESus. 

Attorneys for Defendant 
Investors Overseas Bank, Ltd. 

345 Park Avenue 

New York, New York %.0022 


413A ) 
Affidavit of George P. Bischof in Support of 


Motion to Dismiss Complaint 
UNITED STATES DISTRICT COUFT 


| 


| 
| 
| SOUTHERN DISTRICT OF NEW YORK 
Oe ee ee aoe : 
| nowaRD BERSCH, 
| Plaintiff, =: 71 Civ. 5373 
(SJR) ' 
| -against- : 
| DREXEL FIRESTONE, INC., et al., : AFFIDAVIT 
‘ 
Defendants. 
A} 
u 
la eget Mla ae ia cea x 
| STATE OF NEW YORK ) 


i > SS.3: 
i! COUNTY OF NEW YORK ) 


\ GEORGE P. BISCHOF, being duly sworn, says: 

1. I ama Vice President (Corporate Finance) of 

| defendant Smita, Barney & Co. Incorporated. I make this af- 
| €idavit in support of the motion of defendunt Smith, Barney 


i 
hg Co. Incorporated (1) to dismiss plaintiff's Complaint 


" 


j against defendant Smith, Barney & Co. Incorporated on the 
roa of lack of jurisdiction over the subject matter, and 

4 (2) to modify or vacate the tentative ruling of this Court, 

| Honorable Marvin E. Frankel, U.S.D.J., made on June 28, 1972, 


lene the present action may be maintained as a class action. 
\ 


Barney and was a resident in the Paris Office of Smith, 


\Parney from April to July 1969. During the summer of 1969, I: 


2. During 1969, I was a Vice President of Smith, 


jwas designated by Smith, Barney to participate as a liaison 
with the Drexel Group representatives who were in Geneva pre- 
'paring various documents relating to the offering. I am fa- 
peitiar with the facts and circumstances relating to Smith, 
iBarney's participation as a representative of the under- 


writers in the Drexel Group offering o 600,000 new 
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issued Common Shares of IOS in September 1969. 


Smith, Barney Did Not Offer or Sell 
Any IOS Common Shares 
in the Drexel Group Offering 
in the United States or 


to any United States Persons 
3. Section 3 of the Agreement Among Underwriters, 
signed by Smith, Barney as well as by all the other Drexel 
Group underwriters, required Smith, Barney not to offer or 
sell IOS Common Shares in the United States, Canada, or 
Mexico, to citizens or residents of the United States, to 


partnerships any of whose partners were United States citi- 


" gens or residents, to corporations incorporated or having 


their principal place of business in the United States, or to 


corporations controlled by any such United States persons, 


' partnerships, or corporations. A copy of the Agreement 


' Among Underwriters signed by Smith, Barney is annexed as 


Exhibit A. 


4. Section 3 of the Agreement Among Underwriters 
likewise provided that no shares could be delivered at the 


closing of the Drexel Group offering except to underwriters 


: and dealers who had executed certificates attesting their 


compliance with these restrictions on the offering and sale 


of IOS Common Shares. At the closing, Smith, Barney deliv- 


| ered the certificate called for by Section 3 of the Agreement 


Among Underwriters, and a similar certificate was delivered 
by each of the securities dealers to whom Smith, Barney sold 
IOS Common Shares. A copy of the certificate executed and 
delivered by Smith, Barney is annexed as Exhibit B. 

5. By an internal Smith, Barney "All Office Memo- 
randum", dated September 8, 1969 and signed by me, annexed 


~ 
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' as Exhibit C, Smith, Barney instructed its pergonnel to com- 


« ply with the restrictions on the offering and sale of I0S 

, Common Shares. In this memorandum I stated that it was 

"absolutely essential" that Smith, Barney “strictly observe 

\ the prohibitions on offerings and sales which are set forth 

' in the Underwriving Agreement and the Agreement Among 

| Underwriters." In a further memorandum dated September 9, 

| 1969, addressed to the Officers, Managers and Registered 

| Representatives of Smith, Barney, annexed as Exhibit D, 

| Hugh Knowlton, Jr., then President, Chief Executive Officer, 
and a Director of Smith, Barney emphasized that it was 

, "of the utmost importance" that recipients of his memorandum 
"read the [September 8, 1969] All Office Memorandum care- 

7 fully and note the restrictions relating to accounts which 


: [would] be eligible to purchase shares." To the best of 


/ my knowledge and belief, al] the restrictions contained in 


\ the Underwriting Agreement were strictly observed and com- 

’ plied with.* In particular, to the best of my knowledge and 
| belief no preliminary prospectuses or prospectuses were 

| delivered to any person in the United States, and no offers 
‘were made in any other form to any person in the United 

' States. A few unsolicited offers to purchase were received 


_ by Smith, Barney in the United States; those which came from 


—— TT 


‘ * Smith, Barney sold 500 IOS Common Shares to Banco de 

i Comercio, S.A. of Mexico City, but this sale was made by 

' telex from Smith, Barney's office in Paris, and Banco de 
Comercio certified that all 500 shares had been resold to 

i one retail purchaser, which was not a United States person, 

' partnership or corporation. Smith, Barney also sold 

1,000 IOS Common Shares to the Paris Branch of Morgan 

| Guaranty Trust “Company, after Morgan Guaranty's Paris 

| office had certified that the shares had been resold to 

._ a purchaser which was not a United States person, partner- 

' ship or corporation. 


person", or an "IOS person", as defined in the retail cer- 
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, persons outside the United States to whom sales could be made. 


| under the terms of the Agreement Among Underwriters were 
"referred to Smith, Barney's Paris Office for consideration, 
pane any offers to sell and sales made by Smith, Barney to 

| any such persons took place entirely outside the United 

| States. 

6. As demonstrated by the certificate executed 

| aaa delivered by Smith, Barney, annexed as Exhibit B, of the 


) 330,000 IOS Common Shares allotted to it, Smith, Barney sold 


| 30,400 IOS Common Shares to a total of 16 retail purchasers 


- outside the United States, none of whom was a United States 
} peveies partnership, or corporation, as defined in paragraph 
3 above. Although not required to do so by the Agreement 

; Among Underwriters, Smith, Barney required its retail pur- 

! chasers to certify that they had not purchased their shares 


. aS nominee, agent or otherwise on behalf of a "United States 


tificate. A form of the certificate executed by retail 


. purchasers is annexed as Exhibit E. The remaining 299,600 


IOS Common Shares allotted to Smith, Barney were resold to 


! a total of 119 underwriters, selected dealers and other 


recognized securities dealers outside the United States. 


i Each such underwriter and dealer certified that it had not 


' sold to any United States person, partnership, or corpora-~ 


tion, as defined in paragraph 3. 


i 7. To the best of my knowledge and belief, 


each other underwriter and dealer who took part in the 


Drexel Group offering adhered to the restrictions on the 
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offering and sale of I0S Common Shares set forta in paragraph 
3 above. Moreover, although the Drexel Group was not 
involved in the secondary offerings of IOS Common Shares 

made in September 1969 by a Canadian banking group headed 

by J. H. Crang & Co., Ltd. and Investors Overseas Bank 
iLimited, Smith, Barney understood from IOS and from other 
members of the Drexel Group that similar restrictions 

| would be observed in those offerings to prevent any offer- 


t 
J ing or sale of IOS Common Shares in the United States. 


i} 
¢ 


Smith, Barney Performed No 
Significant Activities in the 
United States in Connection With 


the Drexel Group Offering 


8. In May 1969, while resident in Smith, Barney's 


eer mcd ce gaat 
Paris office, I had a meeting with IOS representatives in 
i 

«Geneva to discuss I0S's business and plans for the Drexel 
i 

Group offering. Subsequently, while I was in Paris, I had 
U 


} several follow-up communications with representatives of I0S,/j 


connection with the follow-up, I prepared brief internal 


| 

| 

i i 
' regarding the progress of the Drexel Group negotiations. In | 
7 
| 


'memoranda which were circulated to various Smith, Barney per@- 


| 
sonnel, including some in New York. | 
| 


9. Shortly after my return in July 1969 to New 


ee 


York following my residency in Smith, Barney's Paris office, 


I was requested to go to Geneva to participate as a liaison 


<<s=3==> 


with the Drexel Group representatives who were in Geneva 


—<— 


preparing the various documents relating to the offering. 


1 
| spent most of the latter part of July, August and part 


U 
j of September in Europe on matters relating to the Drexel 
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Group offering. I attended various meetings in Geneva 
with Drexel Group representatives relating to the prep- 
aration of the offering documents and syndication of the 
Drexel Group offering, and represented Smith, Barney at 
discussions with IOS in Geneva regarding aspects of 
the Drexel Group offering. From time to time, I consulted 
with Mr. Knowlton or other Smith, Barney personnel in 
the New York office, concerning the Drexel Group offering. 
However, all .f Smith, Barney's significant activities 
in connection with the Drexel Group offering were per- 
formed outside of the United States. 
10. In addition to me, several other Smith, 

Barney personnel attended meetings in Europe with repre- 
sentatives of the Drexel Group and from Europe generally 
followed the progress of the Drexel Group offering. While 
I was in Smith, Barney's New York office during part of 
September, I acted as liaison with the Paris Office with 
respect to any questions relating to the sales restrictions 
involved in the offering. 

11. All sales transactions were made in Europe. 
All offers to purchase shares were referred to Smith, 
Barney's Paris office. The allocation of IOS Common Shares 


sold by Smith, Barney in the Drexel Group offering was made 


in Paris after consultation with the Smith, Barney sales 


personnel in Europe and New York. Confirmations of sales 
were prepared and mailed from Smith, Barney's office in 
Paris. The closing for the Drexel Group offering was 

held in London. The IOS Common Shares were delivered to the 
co-managers in London. Shares sold by Smith, Barney to its 


clients and customers were made available for delivery to 
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|| the purchasers at the Chemical Bank New York Trust Company 


| of fice in London. Payment for these shares was due free of 


{ 
\ 
' 


delivery, value October 14, 1969, at the New York headquarters 
ffice of Chemical Bank, for the account of the London 

Chemical Bank office. Smith, Barney did not permit payment 

,to be made through any accounts maintained with Smith, 

| Barney in New York. 


WHEREFORE, defendant Smith, Barney & Co. In- 


‘corporated respectfully requests that this Court enter 


an order (1) dismissing plaintiff's Complaint against 
‘defendant Smith, Barney on the ground of lack of juris- 
diction over the subject matter, and (2) modifying the 
tentative ruling of this Court, Honorable Marvin E. Frankel, 
ee te made on June 28, 1972, that the present action may 


‘be maintained as a class action. 


George P./ Bischof 
. Sworn to before me this 


31st day of October, 1973. 


HELEN V. JOHNSON 
Netary Puolic, State of Now York 
No, 02 7297425 
Qualified in Proax County 
Certificato filed in New fork County 
Commission Eapires March 30 474 
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Affidavit of Jerome Istel in Support of 
Motion to Dismiss Complaint 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOWARD BERSCH, 


Plaintiff, 
- against - : 71 Civ. $373 
Y (SJR) 
DREXEL FIRESTONE, INC., et a.., 
AFFIDAVIT 

Defendants. 

REPUBLIC OF FRANCE, CITY OF PARIS ) 
ea.% 


EMBASSY OF THE UNITED STATES OF AMERICA ) 


JEROME ISTEL, being duly sworn, says 


1. I ama directeur (manager) of defendant 
Banque Rothschild. I make th’s affidavit in support of 
the motion of defendant Banque Rothschild (1) to dismiss 
plaintiff's Complaint against defendant Banque Rothschild 
on the grounds of lack of jurisdiction over the subject 


matter and lack of jurisdiction over the person of 


defendant Banque Rothschild, and (2) to vacate the tentative 
ruling of this Court, Honorable Marvin E. Frankel, U.S.D.J., 
made on June 28, 1972, that the present. action may be 


| 

| 

| 

maintained as a class action. 


2. During 1969 I had operational responsibility 
for the underwriting of international securities issues by 
Banque Rothschild. Accordingly, I am familiar with the 
facts and circumstances relating to Banque Rothschild's 
participation as a representative of the underwriters in 
the Drexel Group offering of 5,600,000 newly issued 
Common Shares of I.0.S., Ltd. in September 1969. Asa 
manager of Banque Rothschild, I am also generally familiar 
with the personal and institutional Dunking and investment 
activities of Banque Rothschild in areas other than the 


underwriting of securities issues. 


1Z2LA 
Banque Rothschild Does Not 
Transact Any Business in 
the United States 


3. Banque Rothschild is a bank organized as a 


société anonyme (corporation) under the laws of the 
Republic of France, with its siége social (principal place 
of business) in Paris. Banque Rothschild does not maintain 
any branch or office outside the Republic of France. Banque | 
Rothschild is not licensed to conduct a banking business in 
any country outside the Republic of France, and it does not 
do so. In particular, Banque Rothschild neither maintains 
an office nor conducts a banking business in the United 
States. Moreover, Banque Rothschild has no affiliated or 
subsidiary corporation which does business in the United 
States.* 


4u., From time to time, Banque Rothschild has 
arranged for the execution of transactions in securities 
of United States corporations on behalf of institutional 
and individual clients of Banque Rothschild who are non- 
residents of the United States. The total volume of these 
transactions has not been large ; there were 7,249 such 
transactions during the two years and three months from 
October 1, 1969 to December 31, 1971. From time to time, 
Banque Rothschild has also participated as a European 
underwriter in offerings of securities of United States 
corporations. Most of these transactions involved common 
stocks traded on stock exchanges or in the over-the-counter 
market in the United States. These transactions have not 
entailed the performance of any activities by Banque Roths- 
child within the United States. Banque Rothschild's parti- 
cipation in these transactions has been effected by tele- 


phone, telex, or correspondence from its offices in Paris. 


~» 


* Individuals who might be deemed to control Banque 

Rothschild also hold indirect minority interests in New 

Court Securities Corporation, a private investment banking 

firm in New York, New York. However, Banque Rothschild is 
} not in a position to, and does not, exercise control over 
h the activities of New Court Securities Corporation. 
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5. Banque Rothschild has also from time to time 
arranged for the execution of a very limited number of 
securities transactions on behalf of clients resident in 
the United States. Again, Banque Rothschild's activities in 
connection with these transactions have been performed 
entirely outside the United States. The total volume of 
such transactions has been extremely small. There were no 
such transactions during the last four months of 1969, the 
period embracing the Drexel Group offering of IOS Common 
Shares; 14 such transactions during the whole of 1970; and 
32 during 1971. 


6. None of the transactions described in para- 
graphs 4 and 5 involved IOS Common Shares, or related in 
any way to the Drexel Group offering of IOS Common Shares 
in September 1969. 


Banque Rothschild Performed 
No Activities in the United 
tates in Connection With the 


Drexel Group Offering 


7. Banque Rothschild was invited to become a 
representative of the underwriters of the Drexel Group 
offering in the course of discussions held in Paris, and 
Banque Rothschild's activities as a representative of the 
underwriters were conducted wholly in Europe. Representa- 
tives of Banque Rothschild attended conferences with repre- 
sentatives of I.0.S., Ltd. and the other representatives 
of the underwriters in the Drexel Group offering in Switzer- 
land, France, and Great Britain. Banque Rothschild's 
allotment and resale of the 330,000 IOS Common Shares 
allotted to it in the Drexel Group offering were conducted 
from its offices in Paris. 


8. Section 3 of the Agreement Among Underwriters, 
signed by Banque Rothschild as well as by all the other 
Drexel Group underwriters, required Banque Rothschild not 
to offer or sell IOS Common Shares in the United States, 
Canada, or Mexico, to citizens or residents of the United 
States, to partnerships any of whose partners were United 


1 


® 


| 
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States citizens or residents, to corporations incorporated 


or having their principal place of business in the United 


Staves, or to corporations controlled hy any such United 


States persons, partnerships, or corporations. Section 3 
of the Agreement Among Underwriters likewise provided that 
no shares could be delivered at the closing of the Drexel 
Group offering except to underwriters and dealers who had 
executed certificates attesting their compliance with ‘these 
restrictions on the offering and sale of IOS Common Shares. 
Banque Rothschild delivered such a certificate at the 
closing, and a similar certificate was delivered by each 

of the 43 securities dealers to whom Banque Rothschild 

sold IOS Common Shares. 


9. Of the 330,000 IOS Common Shares allotted to 
Banque Rothschild in the Drexel Group offering, 194,050 were 
purchased for the account of individual and institutional 
clients of Banque Rothschild, none of whom was a United 
States person, partnership, or corporation, as defined 
in paragraph 8 above. The remaining 135,950 I0S Common 
Shares were resold to various individuals, securities 
dealers, and institutions, mostly in France, Switzerland, 
and Italy. Again, none of these purchasers was a United 
States person, partnership, or corporation, as defined in 
paragraph e.” Banque Rothschild made no offer to sell IOS 
Common Shares in the United States, Canada, or Mexico, or 


to any United States person, partnership, or corporation. 


10. To the best of Banque Rothschild's knowledge 
and belief, each other underwriter and dealer who took part 
in the Drexel Group offering adhered to the restrictions 
on the offering and sale of IOS Common Shares set forth in 


# 3,000 IOS Common Snares were purchased by Dow Bank A.G. of 
Zurich, 1,000 by the Paris office of Morgan Guaranty Trust 
Company of New York, and 500 by the Zurich office of Morgan 
Guaranty Trust Company of New York. However, the 3,000 IOS 
Common Shares purchased by Dow Bank &.G. were resold to 21 
retail purchasers, and Dow Bank A.G. certified that none of 
the retail pu :lasers was a United States person, partner- 
ship, or corporation. In the case of the shares purchased by 
Morgan Guaranty's Paris and Zurich offices, Banque Rothschild 
was satisfied after inquiry that the purchases were made for 
the account of clients of Morgan Gueranty who were not United 
States persons, partnerships, or corporations. 


_~ 
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paragraph 8 above. Moreover, although Banque Rothschild 
was not familiar with the proposed terms of the secondary 
offerings of IOS Common Shares made in September 1969 by 
a Canadian banking group headed by J.H. Crang & Co., Ltd. 
and Investors Overseas Bank Limited, Banque Rothschild 
understood from IOS and from other members of the Drexel 
Group that similar restrictons would be observed in those 


offerings to prevent any offering or sale of IOS Common 


Shares in the United States. 


WHEREFORE defendant Banque Rothschild respectfully 
requests that this Court enter an order (i) dismissing 
plaintiff's Complaint against defendant Banque Rothschild 
on the grounds of lack of jurisdiction over the subject 

- matter and lack of jurisdiction over the person of defendant 
Banque Rothschild, and (2) vacating the tentative ruling of 
this Court, Honorable Marvin E. Frankel, U.S.D.J., made on 
June 28, 1°72, that the present action may be maintained 


as a class action. 


| Sworn to before me this 
35 day of October, 1973. 


ant’ 


Carol B. REAVIS 
Vice-Consul 
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Affidavit of Ercole Graziadei in Support of 
Motion to Dismiss Complaint 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF KEW YORK 


HOWARD BERSCH, 
Plaintiff 71 Civ. 5273 


-arainst- ; (SIR) 


AFFIDAVIT 
INC., et al., FFIDAVI 


Defendants 


REPUBLIC OF ITALY, CITY OF ROME 


) 


EMBASSY OF THE UNITED STATES OF AMERICA 


ERGO. GRAZIADET, being duly sworn, say%: 


1. I am the founder and the senior member of the 
law firm Studio dell'Avv. Ercole Graztacei of Rome and 
Milan, Republic of Italy. I have been a practising advocet 
(avvocato) in the civil courts of Italy since 1924, and 1 
have been a member of the Bar of Ituly's highest court, tife 
Corte di Cassazione, since 1934. I make this affidavit in 
order to furnish the Court with wy covinion regardin;, the 
effect which an Jtelian Court wevld give to ¢ judement on 
the merits acverse to the plaintiff class in this action, 
if a member of the vlaintiff class were subsequently to 
commence an action in Ttaly asainst one cx more of the. 


defendants in this action. 
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260 I have studied the Complaint in this action. 
I am of the oninion that uncer Itelian law a non-representative 
member of the plaintiff class in tk s action would not be 
bound by an adverse judgment of this Court, and that he would 
be able to sve the same defendants again on a similar cause 
of action in an Italian Court (assuming jurisdictional re- 
quiremerts are met) at least until 1975 and perhaps for many 
years thereafter. Moreover, ZT am convinced that even if the 
said ren-representative class member had affirmatively opted 
into the plaintiff class in this action and had in .wviting 
agreed to be bound by the judgement of this Court, a judgment 
of this Court acverse to the plaintiff class on the merits 
would not be accorded recognition in Italy and would not 
prevent the non-representative class member from maintaining 


a subsequent suit in an Italian Court ca the same cause of 


action against the same defendants. 
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ACTIONS MAINTAINARL 2 UNDER ITALIAN LAW 


Italian law makes « clear distinction between actio 


ex contractu and actio ex delicto (or ex lege Aquilia). 


Actio ex coutractu is the action lying between parties 


to a contractual relationship. 


Actio ex delictu (the action in tort) is granted to 
any person who has suffered unjustified damages in 


consequence of an act_commit.ced hy intention (dolus) 


absence of a contractual relationship. 


The nearest equivalents to the Bersch action which 
could be pursued under Italian law by a purchaser of 


T.0.S. securitics are? 


(4) an_accfon Sor_annulment_of the contract and 
Code (actio ex 


Vendors of the I.0.S. securities; 


An Enelish translation of Article 1439 of the Civil Code 
reads as follows: 


(1) 


'yraud is cause for the annulment of the contract 
then the decention employed by one of the con- 
“Ntractine narties was such that, without it, the 
"other contractine narty would not have entered 
“into the contract. 


"When the decention was emoloved by ea third person, 
"the contract is voidable if it was known to the 
"narty who derived benefit from it." 


128A 
an action for damages pursuant to Article 
2043 of the Civil Code (actio ex delicto) * 1) 
against any third party who may have partici~ 
pated in the deception but who was not a 
party to the sale agreement of the I.0.S. 


securities. 


The allegations set forth in the Complaint, if true. 
and if Italian law were applicable, would support an 
action in an Italian Court under Article 1439 C.C. 
against the defendants who directly sold the I.9.S. 
securities to the plaintiff (i.e. against the under- 
writers) end an action under Article 2043 C.C. against 
the defendants who were not parties of the sale agree- 
ment cf the 1.0.8. securities (e.g. the chartered 


accountants) provided that: 


(i) Prescription has not exptred; 


--— * 


(ii. Jurisdictional requirements are met; 


(iii) Action is not barred by res iudicat, 


SN EE 


(1) 


An Fr:.Lish translation of Article 2043 C.C. reads as 
follows: 


"Any fraudulent, malicious, or negligent act that 
“causes an unjustified injzyusy to another obliges 
"the person who has cemmitted the act te pay 
"damages." 


APPLICABLE TAU 
‘ey 


The rules on applicable law are set forth in Article 


25 of the Provision of Law in General, an English 


translation of which reads es follows 


"Obligations arising from contract are governed 
"by the national Jaw of the contracting parties, 
"3 common to them; otherwise by that of the 
“place in which the contract was made. In any 
Noase a disferent intention of the parties 
"controls. 


MNon-contractual obligations it. e. deriving from 
Nenrtious ects/ are governed by the law of the 
ae where the facts from which they arise took. 
"nlace." 


In the present: case, if the plaintiff alleges the violation 
of contractusl cuties ‘i.e. brings an actio ex cortractu) 
the first paragreph of Article 25 applies. Hence the 
Itelian substantive law will be applicable only if th 
contract of sale of 1.0.8. securities unde x which an 
action is brousht has been entered into in Ytaly, because 
no defendant is Italian anda we are not aware of a choice 
of Italian lew having been made in such contracts of sale. 
If Italian law is not annlicable an Italian Court having 
jurisdiction (see para. 6 below) would adjudge the case 
in accordance with such other substantive law as is 
applicable pursuant to the provisions of the said Article 


25. 


LUUA 


If the plaintiff alleges to have suffered damages from 
a tortious act such as, in this case, the alleged misrepre~ 
sentations by the auditors (i.e. brings an actio ex delicto) 
it is necessary to ascertain where the toxvtious act was 
committed in order to determine the anplicable law. The " 
most authoritative legal wea and some judgements of 


(2) 


the Court of Cassation consider the tortious act. to have 
been committed at the moment and place where its damaging 

effect has occurred (the principle being that a mere unlawful 
conduct is not relevant in civil law until it causes damages, 
so that the wnlawful act is consideved "completed" or "performed" 
only if and where its damaging effects ma aterialise). It is 
clear thai, in the present case, the damaging effects of the 
alleged tortious act arise from the conclus:on of the contract 
of sale of 1.0.5. securities and therefore the place of such 
conclusion would determine the applicable substantive law 

also in respect of the tortious act and of “he actions grounded 


thereon. 


(1) ‘e 
BALLADORE PALLIERI in Diritto Internazionale Privato, Milano 
1950, nare 253 De . 


2 
( cour ¢ OF CASSATION, 27th February 1962, No. 363. 
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PRESCRIPTION 


SS 


For the action under Article 4439 C.C. the applicable 
period of prescrintion is 5 years (see Article 1442 c.c.)? 
beginning from the date of conclusion of contract unless 
the deceived party proves thut it has discovered the 


(2) 


decention at a later date. 


For the action under art. 2043 C.C. the applicable period 
503 


c 


of prescrinptios is also 5 years (see Article 2947 C 
beginning from the date ir which the injurious event 
occurs: namely, in this case, (see para. 4(b) above) 
the time of the conclusion of the contract under which 
the securities were sold on the basis of the alleged 


misleading and false prospectus. 


(Y) an Eeglich translation of the relevant part of Article 1442 
C.C. reads as follows: 


"The action for annulment o a contract is prescribed 
"Nin five years. When voidability denends on a defect 
"in consent the time rums from the_date on which ese. 
"the fraud was discovered /omissis/." 


(2) OURT OF CASSATION, 12th February 4954, No. 354. 


3) ; , i 
( An Enelish translation of Article 2947 reads as follows: 


"The right to compensation for dararges arising from 
"unlawful. /tortious/ ects is prescribed in five years 
"from the date on which the act occurred." 


(c) 


(d) 
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Prescriotion may be interrw:ted 


, pursuant to the 

provisions of Article 2943 c.c.$) b by an appropriate 
act performed by the holder of the right and directed 
to the cbligee to the effect that the former intends 


to exercise his right against the latter. 


The only formal requirements for a valid act of inter~ 
ruption are that such act be in writing (a simple 

letter or any ocher written document originating from 
the holder of the rignut anc demanding, the performance 

of the obligation is sufficient to interrupt. the pre- 
scription), and that it be conmunicated or notified to 
or in any way acknowledged by the obliges. “2 It should 
be note that under Italian law the application of the 
presceroeem provisions js not mandatory, and the Court 


may only anply then if defendant expressly relies there~ 


on (Article 2438 ea 


In the present case, the nositive act by which a class 
member “onpts-in", in the nroceedings pending before 
the U.S. Federal Court wovld be a valid act of inter-, 
runtion of the prescription if, as must be assumed, 
the defendants have knowledse of the act by which non- 


representative class members ont in. 


———— ee 


4 
(Dan Enelish translation cf art. 2943 C.C. reads as follows: 


“prescription is interrupted by service of the paver 
“by which judicial proceecines . 7e comnenced, whether 
"on the merits or for conservat jon ot enforcement. 


"Tt is also interrupted by acts ons jnstituted in the 
“eourse of judicial procecd “uns. 


"Interruntion is effective even if the judge to whom 
“the action is submitted lacks jurisdiction. Pre~ 
"“scrintion is also interrupted _by anv_other act ca anuble 


“of r placing ‘the debtor _om_ notice oon m default." 


(2) coe: COURT. OF CASSATION, 31st May 1045, No. 490 and 19th 


October 1954, No. 3887. 
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(e) The cffect of an act of interruption is that the 


five-year term of the statute of limitations referred 
to above commences to run afresh from the date of 


the act of interruption. 


The prescrirt:ion can be interrupted an indefinite 
number of times by the performance of additional 
acts of interruption and each act has the above- 


(4) 


mentioned effect. 


6. JURISDICTIONAL REQUIRENENTS 


(a) Pursuant to Article 4 of the Code of Civil Procedure the 
jurisdiction of an Italian Court is unaffected by “he 
nationality, domicile or residence of the plaintiff and 


exists whenever any of the following conditions is met: 


(4) the defendsnt is 2 resident of or domiciled 
in Italy or has a representative in Italy 
specificaliy authorised to renresent him 
before Italian courts or has accepted Italian 


jurisdiction; 


(ii) the action relates to contrectual obligations °* 
which arose or were to be performed in Italy 
er from tortious acts whith were committed in 


Italy; 


Re 


i | is ; ; 

( )MAGAZ2U in Novissimo Dicesto lialiano, Torino, 1960 sotto 
voce "Decadenza - Diritto Civile"). 
FERRUCCI in Conmentario del Codice Civile, Torino, 1964, 
page 376. 


(b) 


134A 


(141i) the action is “connected with an action 


already pending before an Italian Court, 
fire. either the subject matter of the action 
is connected with the subject matter of an 
action already pending before an Italian 
Court or the parties to the action are 
identical with those of an action already 


— 


pending before an Italian Court../ 


(iv) in the event of a non~Italian defendant in 
cases other than those set out above, ¢F,, in 
the reciprocal wse, the Courts of the State 
of which the non-Italian defendant is a 
nationsl would have jurisdiction over an 


Jtalian uvuational. 


Applying, the test of Article 4 of the Code of Civil 
Procedure to the facts allesed in the Complaint, it is 
clear that an Italian Court would exercis2 jurisdiction 
over the actions brought against any defendant named 


in the Complaint provided that the plaintiff 


(4) had entered into the purchase ayreement of 


the 1.0.S. securities in Italy, or 


(ii) - had received delivery of the I.0.S. securities 


ox paid the nrice thereof in Ital:’. 
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RECCGHITIC _CF_A_U.3- COURT'S JUDGMENT TH GEEFRAL 


———— 


Foreign judgments have no legal effect within italy 
unless they are accorded recognition (exequatur) by 
the appropriate Italian Court: the only legal effect 
in Italy of a foreipn res iudicata is to entitle the 


ask for the exequatut of the foreign judg- 


he Italian Code of Civil Procedure provides for two 


kinds of exccuatur procecdings: 


the principal exequatur covesnel by Article 


(2) 


766 Code of Civil Procedure; 


the exequatur incidenter fantum governed by 


(3) 


Article 799 Code of Civil Procedure. 


eS 


(1) 


“MORELLI in Dixritto Processuale Civile Internazionale, Padova 
1954, page 283 sse3 


ANNRIOLT in Commento al Codice di Procedura Civile, Napoltf 
1964, sotto''arcicolo 796." 


Te 
45th February 1949, No. 249 and 15ch 


(2) an Enelish translation of the yelevant nart of Article 756 
of the Code of Civil Procedure reads as iollows: 


MIhoever wants to give effect in the State /Italy/ to 
"a foreien judgement. must anply for exequatur proceedings 
“by summons /to be served on the parties against whom 
“exequatur is beinz soucht/ before the Court of Anneals 
Nof the place in which the judgment must be enforced." 


Enelish translation of the relevant part of Article: 799 
the Cote of Civil Procedure sseads as follows: 

"The efficacy of the foreion judement can be declared 
Nalso in nendins proceedings provided that the judge 
"of the pending proceedin«s ascertains that the 
-Nyeguirements set forth in Article 797 are met." 


/ 
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The main difference between principal exequatur 


exzeovatur incidenter tantum is the following: 


(i) principal exeamuatur of a foreign judement 


autonomous proceedings whose sole and 

final object is the recognition of the 

foreign judement. (If exequatur is 

eranted the foreipn res iudicata accauires 
effects of an Italian res iudicata, 

i.e. one resultine from ordinary Jtalian 


judicial proceedines.); 


the execuatur incicenter tantum is a par- 
ticular form of exequatur which is granted 
by any Italian Court in judicial proceedings 
pending before it upon remqu2st of one of 

the parties of the proceedings who wants 


to avail himself of the foreign res iudicata 


for the purpose of the pending proceedings. 


(If exequatur is granted the foreign judgment 
has the effect of an Italian res iudicata 


only in that particular pending proceeding.) 


It should be pointed out that, in the present case, if 

the U.S. Court gives a judgment on the merits adverse to 
the plaintiff's class it would be extremely difficult 

and exnensive for the 

exequatur against the plaintiff class members, because (a) 
the rules of Italian procedure would oblige the defendants 
to individually sue before the Court of Appeals all the 
class members even if they are domiciled abroad, (b) the 
Court o€ Avpeals may deny action for principal exequatur 
because of the lack of interest to exequatur of the 


defendants since their interest would be only to bar 
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.a@ new action, while at that time no member of the 


plaintiff class had threatened their right. 


Therefore the Likelihood in this case is that, even 
if the defendants obtain a victory in the U.S. pro~ 
ceedines, they will be able to annly only for an 
incidenter exequatur of the U.S. Court judgment if 
and when a »wlaintiff brings a new action against 
them for the same cause. | 


f 


2s to the reovirements for 
"97 of the Italian Code of Civil Procedure defines the 


concitions which must be met if the foreisn judgment is 


(4) , 


to be accorded recornition. n English translation 


of the relevant portion of Article 797 reads as follows 


"The Court of Appeals (corte d'annello) adjudge 
"the efficacy of a forcisn cae within the 
"State [italy] when it determines 


"(4) that the foreign Court by which the judgment 
“was rendered had the authority to take coznizance’ 
"of the matter in accordznce with the jurisdiction=- 
“al principles prevailing in Italy; 


"(?) that the original summons was served in com= * 
"pliance with the rules on service of process 
"»prevailins in the country where the action was 
“instituted, and that the defendant was allowed 
"an adequate time limit to unter an apnearance; 


"(3) that the rarties entered their resnective 
"“apnearances ac* wdinz to lecal law, or the 
"absence of the defendant was duly determined 
“and declared pursuant to said lay; 


"(4) that the judement has become res iudicata 


"/i.e. is no longer susceptible of being annealed] 
"maer the law of the nlace where it was rendered; 


“(5) that the judement is not in conflict with 
“onother judement rendered by an Italian Court; 
(Uanese conditions govern bota the srincinal and the incidenter 
tantun exequatur since Article 799 ¢,P.C. expressly refers 
to the conditions set forth in Article 797 C.P.C. 
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"(6) that an action, instituted prior 
"foreign judrment becorine final , is 
"pending in an Italian Court over the 
"matter and between the sai? varties; 


"(7) that the judgement contains no provisions 
“which are contrary to Italian public policy." 


The event of non-annearance of « defendant in the foreign 
proceedings gives rise to the particular consecuence 
provided for in Article 798 of the Code of Civil Pro- 

cedure pursuant to which the non-apnearing party against 
whom the execuatur of a foreign judgment is being sought 

is entitled to a review of the merits of said judgment 

by the Court of Appeals. An English translation of 

Article 798 of the Code of Civil Procedure reads as follows: 


"Upon sequest of the defendant the Court of 
"Anpeals reviews the merits of the suit when 
"the judement is pronourced in absence of the 
“party cccccccecce” 


The practical consecuence of the above is that the foreign 
judement is thus set aside so that in effect the simole 
exequatur procedure is no longer available and the action 


must he foucht again on its merits. 
¢ 


Particular attention is draw: to the fact that the term 


"defendant" in said Article is referrad to the defendant 


in the exequatur proceedines (i.e. the party against 


whom the exeavatur of tie fereisn judement is being sought) 


while it is not relevant if such defendant in the exequatur 


L 


proceedings had the role of plaintiff or dofendant in the 


1) 
foreien sntien, 


MORELLI in Dirftto Pxocessuale Civile Internazionale, Padova, 


054, pare 336. 
COURT OF _APPRALS OF MILAM, ist Februsry 1927 (nublished by 
Temi Lombarda 1927, page 389). 
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(e) Class actions are. not contemntated by Italian law. On 


the contrary it_is_- basic principle of the Italian civil 
procedure that no-one may exercise in qn ection a} a_richt 
of others (unless this is specifically contemplated by 
the law or authorised by the holder of the right). This 
principle is set forth expressly in Article 81 of the 
Code of. Civil Procedur> whicl. reads as follows: 


"Except insofar as is expressly provided by lew, 
"no-one may in his om name exercise in an action 
"a right of others", 


and finds confixmation in a number of provisions of 
Italian law (rticle 2. Constitution: "everyone can 
promote action tu defend his own rights" and “everyone 
has the r:ght to defence in any state and degree of the 
proceedings"; Article 2907 ©.C.: "the Courts provide 
for the defence oo: the rights upon request of the party 
and in the cases prescribed by the law, ur on request of 


the Public Prosecutor o ex officio"; Article 100 Code 


The principle js therefore tiiat no person can institute 
or conduct judicial proceedings on behalf of others. 
Only limited and specific exceptions to this princivle 
are fownd in Ttalian law, none of which is even remotely 


related to the case under review. 


(1) 


LIEDNAN, one of the most authoritative legal. authors in 
civil procedure, exnlains the meaning, of Article 100 as 
follows (quoted from Manuale di Diritto Processuale Civile, 
I, Milano, 1957, pase 42: 


‘when art. 100 C.P.C. sets forth that "in order to pro- 
"mote an action’ it is necessaiy to have an interest" it 
“clearly means that the intcrest to promote the action 
"not only_mst_exist but mist be an interest of the perm 
"son who promotes the action: eo third party cannot 
"validly enforce an interest to promote an action of 
“another person. 

"The basic and obvious principle that only the holder 
"of a rieht is entitled to exercise it, is valid also 
"Sn resnect of the act*on", 
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OF THIS U.S. COURT'S TUNSTET TM PARTICULAR 


Avplyiny the above princinles to the present case it 
seems clear that che U.S. Federal Court judemeant can 
save no effect in Italy unless and until it 1s accorded 


an exequatur by the Italian Court. 


She U.S. Feceral Court judsment, in my view, will not 
be recoen: zed by an Italian Court on a number of grounds, 
each of wreich would ner se be sufficient, as set forth 


herebe.ow: 


(i) Article... 
Yt is my -rderstancine thet vursuant to Rule 
23 of %> S1eYX Rules of Civil Procedures in 
a class .cc.on the class membors (even those 
who cotec-in) heve not the full rietts cf a 
thoir newers are severely Limited in 
eich es in their rights to choose 
to actively particinate in the rom 
3 to anneal. On these grounds, the 
i would in my firm view consider 
the recvirenent set: ferth by No. 3 of Article 
797 not to be met, in that th non-vepre entative 
members are not in fact “narties'' to the 


action in the Italian lepa 1L conces*t 


Alons similar Lines, the conditions of Article 
796, Na. 7 would not he net en the prounds that 
the constitutional principle set forth by Article 
24 of the Italian Constitution wrovides that 


4. t= 


Neyeryone has the rinht to defence at any point 


| 
of the proceedings". This principle would be 
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violated by the limited riehts afforded to 
the non-renresentative class mombers. 


Accordingly, the U.S. judeament would in this 


respect be areinst Ttalian public policy. 


Article 777, No. 2 

he remtirements of Uo. % of Article 797 of 

the Code of Civil Procedutc°® are not met with 
resvect to a norn-renresentative class member 

by any of the following, furms of netice: news- 
panex nublication; notice mailed directly ta 

him which informed him that he would be included 
ia the class unless he onted-out; notice mailed 
directly to him which informed him that he would 
be exciuded frou the class unless he affirmatively 
optad-In, as nore of thes cen be renarded as a 
summons of the narty receiving the notice in the 
sense that this concevt is understood in Italian 
law, beset as it is by the Romen Law notion of 


a formal vocatio 


A U.S. Court's judement cculd not be recornized 

1f a non~-renresentative class mamher (even if he 
had onted-in) instituted an action in Italy before 
the U.S. jucnment had beerme res judicata in the 


United States. 
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Yo Fully understand this rule jt must be roted 
that, except to the extent that interrational 
treaties to which Italy is a party proviée 
otherwise, different States are regarded by 
Italian law as sovercien and indencndenc of 
each other fron the jurisdictional point of 
view; in annlication of this nrinciple the 
jurisdictional acts of foreign States have no 
in Italy excent for foreign 
judements which have hecome ree fudisceta and 
which are accorded recoonition by the apnronriote 
Italian Court thresh the execuatuxr nroceedings 
described under pararvanh 7 above. . phus the 
theory of lis pendens (which bare the pursuit 
of an action where 
before another 
enlty and not with respect to actions which m: 


(4) 


he nendine, outside the Italian jurisdiction. 


nm conclusion a class member may institute in 
Italy an action against the defendants in epite 
of the fac: that an identicul oa 


before the U.S. Federal Court, Furthermore, if 


such an action is instituted in Itely before 


the U.S. Federal Court judpment becomes res iudicata 
(i.e. without possibility of being anpealed) this 


judement cannot be recornized in Italy. 


23 
fhis orincinle is exnressly set forth by Article 3 or the 
Code of Civil Procedure, whose Enelish translation reads 
as follows: 
"Article 3 = Pondine action before a foreion_iurisdiction 


° - 6 
The Italian iuvurisdiction is not.excluded by the fact that 
an identical action or a "connected" action /see nara. 6 


. 


{a) (iii) above/ is nendine before a foreion jude." 
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Article 798 €.P.C- 
Additionally, non-renresentative class 
members, who did not enter an appearance 
foreign action, are entitled to 
the review of the merits of the 
action (see nara. 7(d) above). 


9.  CONCLUSTONS 


In summary my conclusions of law are the following: 


> 


(a) The facts allesed in the Complaint, if true, would 
support an ection urder Article 1439 C.C. for 
annulment of the asreement and damages against 
the Vendors and an action under Article 2043 C.C. 
for damaces again.t any narty who may have par~ 
ticineted ia the deception without being a party 


to the contract of sale sf the 7.0.S. securities; 
3 


An Italien Court would have jurisdiction over 
such actions if the defendant /s resident or 
domiciled in Italy or has in Ttaly a legal repre~ 


sentative authorized to represent him before an 


Itatian Court or if the agreement was entered into 
oe hs 


in Italy or if the shares were delivered or pay- 


ment of the nrice thereof was made in Italy; 


The veriod of preseription of such actions is five 
years running from the date of conclusion of the 
agreement. (savint narticular cases in which pre= 
scrintion may run from a hater date) and such 
period of nrescrintion may be interrupted an un= 
defined number of times by a nurchaser of tine 
shares simnly by cemmmicating in writine to the 


oblisee his intention to enforce his rights; 


notice sect to the 


of whether ne 


ekion and had scread in writine 
the judement of this Gonret, 
eras to tne 
accorded vecornition in 


Lfintiied eawers 


a adel NN 


Republic of Italy 

Province of Rome 

sity of Remo 

Kuabassy of the United States of Americs 


Phillip V. Battaglia 


Siieeribed and sworn to before m6,._- od --- 1 enn nn nen enn wennnnnee- 


g 
e Consul of the United States 
of America 
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Affidavit of Charles Jolibois in Support of 
Motion to Dismiss Complaini 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Se ees Rene nate Ree schae ae anmeren x 
HOWARD BERSCH, 

Plaintiff, : 71 Civ. S372 

- against - : (SJR) 

DREXEL FIRESTONE, Inc., et al., 

Defendants. : AFFIDAVIT 
Ss i Shemale en aan hat cs en ees ear nce ame Ne ee eee at een in x 
REPUBLIC OF FRANCE, CITY OF PARIS ) 


. 88. 
EMBASSY OF THE UNITED STATES OF AMERICA ) 


CHARLES JOLIBOIS, being duly sworn, says: 


1. I am an advocate (avocat) admitved to practice 
before the Court of Annesls (Cour d'Appel) of Paris, 
Republic of France. I was first admitted to practice in 
1953, and I have practiced extensively in both civil and 
commercial courts in the Republic of France. y am a member 
of the firm of Brossollet, ader, Jolibois & Nou>., 26 
Boulevard Raspail, Paris 7éme, France. I make t?*s atit- 
davit in order to furnish the Court my opinion regar¢e!. 4% 
the effect which the French courts vy .u give to a judgment 
on the merits against the plaintiff class and in favor of 
the defendants in this action, if a member of the ,-aintiff 
class thereupon commenced an action in France against one 
or more of the defendants in this action. 


as I have studied the Complaint in this action. iL, 
am of the opinion that, assuning that a French court had 
jurisdiction, an action wovld lie against the same defen- 
ants, if the facts alleg-i -a the Complain*® were proved, 
in favor of a purchaser of Common Shares of 1.0.8. Ltd., 
in one of the three offerings described in the Complaint, 
under Article 1382 of the French Civil Code, which reads 
as follows: ‘i 
"Any act by which a person causes damage to 
another makes the person by whose fault the 


damage occurred liable to make reparation for 
such damage." 


3% As to the jurisdiction of the French courts, a 
French court would entertain such an action under Article 
1382, on behalf of a French plaintiff, against any defend- 
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ant who can be found or whose property can be attached in 


France, under Article 14 of the French Civil Code, which 
reads as follows: 


"A foreigner, even if he does not reside in 
Frai.ce, may be brought before the French courts 
to enforce obligations contracted by him in a 
foreign country in regard to Frenchmen." 


4, A French court would also entertain such an action 
undexs Article 1382 on behalf of any plaintiff, French or 
not, against defendant Banque Rothschild, which is a bank 
organized as a corporation société anonyme) under the 
laws of the Republic of France with its principal place of 
business (siége social) in Paris, under Article 15 of the 
French Civil Code, which reads as follows: 


"A Frenchman may be brought before a French 
court for obligations contracted by him in 
a foreign country, even with a foreigner." 


A plaintiff, French or not, who brought such an action 
against Banque Rothschild would, in my opinion, be -er- 
mitted to join any other defendant named in the Complaint 
who could be found or whose property could be attached in 
France pursuant to Article 59 of the French Code of Civil 
Procedure, which permits the bringing of an action: 


"If there are several defendants, before the 
court of the domicile of any of them, at the 
choice of the plaintiff ...". 


5. The maximum period of prescription which would 
govern the bringing of any such action under Article 1382 
is thirty years. Article 2262 of the French Civil Code 


, 


provides: 
"All actions, real as well as personal, are 
prescribed after thirty years, and he who 
alleges this prescription shall not be 
obliged to rely upon a title and may not be 
opposed by the exception based on bad faith." 


Shorter periods of prescription are provided for particu- 
lar categories of cases in Articles 2265, 2271-73, 2276-77, 
and 2279 of the Civil Code, but none of these periods has 
any application in the present case. Thus any of the 
actions described in paragraphs 3 and 4 could be brought 

at any time within thirty years after the offerings of 
Common Shares of 1.0.S., Ltd. in 1969, except with respect 
to any of the facts alleged in the complaint which may be 
found to constitute a penal fault under a specific provision 


of French statute law (which cannot be determined from the 
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Complaint alone but only from all the facts as ultimately 
proved) as to which the period of prescription may be as 
short as three ycars depending upon the statutory provision 


involved. 


6. If the present action is maintained as a class 
action on behaBf of all purchasers of Common Shares of 
I.0.S., Ltd. im the 1969 offerings, and if it results in 
a judgment against this class in favor of the defendants, 
a defendant may try to use this judgment as a bar to a 
new action in Franve under Article 1382 by a member of the 
class against one or more of the defendants. Whether a 
French court would recognize the judgment as a bar to such 
a new action under Article 1382 is a question which to 
my knowledge has not yet been decided by a French court, 
because there is no analogue in French procedure to an 
American class action maintained under Rule 23(b)(3) of 
the Federal Rules of Civil Procedure. In light of general 
principles of French law and public policy (ordre public), 
however, it is posstble to render a quite firm opinion 
regarding the effect which 4 French court would give to 
such a judgment. 


1 If the members of the class are not required at 
the outset to “opt in", i.e., to sign and return a writing 
agreeing to be bound by any judgment in this action, it is 
my opinion thet a French court would not recognize a judg- 


ment in favor of defendants in this action as a bar to a new 


action under Article 1382. It is a basic principle of 
French positive law that to renounce the right to go tq 
justice, just as to enter into an engagement, there must be 
a positive act. A purely negative act, such as a failure 
to respond, does not suffice. The adage "He who is silent 
consents" has in principle no validity in French positive 
law. Moreover, the jurisdiction of the French courts 

under Articles 14 and 15 of the French Civil Code, based 
upon the French nationality of the plaintiff or defendant, 
has une effect that the French courts will not recognize 
the exclusive competence of a foreign court in civil matters 
to pass upon suct a case unless the jurisdiction of the 
French courts has been expressly waived by all parties. 

A mere failure to respond to a notice would not constitute 
such a waiver. For all these reasons, a class member who 
had not “opted in", and was considered by this Court to re 
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a member of the class solely because he had not "opted out” 
would not be bound in a French court by the judment in this 


action. 


8. If prospective members of the class were required 


to “opt in" in order to become members of the class, it is 


much more likely that a French court would recognize a judg- 
| ment adverse to the class in this action as barring a.new 
| action in France under Article 1382. The required "opting 


in" would furnish the positive act which is an indispensable 
requisite for binding a prospective plaintiff by the result 
in this action. It is impossible to state that a French 


court would recognize the judgment in this action even if 


| “opting in" were required, however, for two reasons. 


9. First, a French court might well hold that even 
2 prospective class member who had "opted in" was not bound 


uy the result in this action because he did not have the 

full rights of a varty in this action, including the right 

| to choose his own counsel, the right to participate in 

pretrial proceedings and trial, and the right to appeal. 

It is my understanding that in an American class action 

under Rule 23 of the Federal Rules of Civil Procedure all 

| these matters, instead of being unconditional rights ofa / 

class member, are subject to the sound discretion of the 
Court. A French court might regard these rights of a ciass 
member as being too restricted and conditional to permit 


him to be bound by the result in this action. 


10. Second, a French Court might view the legal 
theory and purposes of an action under Article 1382 as 
being essentially different from those of the present action 
That is, if this Court limits itself to questions arising 
under the securities laws of the United States, e French 
Court could not hold that questions of substantive French 


would apply unless the questions arfsing under American 
law were substantially the same as the questions of fact 
and law which would arise under Article 1382. An action 
based upon the securities laws of the United States may rais 
substantially different questions of fact and law. from those 
which would arise in an action in France under Article 1382 


which is extremely general in its terms. Moreover, accord- 


law had been taken into consideration. This conclusicn 
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ing to the French syst-m of law, a com»laint based upon a 
specific liw S119 a ench securi*y l:ws may be rejected 
insofar as it is tased upon a specific lav, although the 
Court could permit the action to be maintained under the 
general ection given the plaintiff under the general 
terms of 1382. Accordingly, to the extent that any judgment 
did not cover such questions of fact and law it would lack 
any binding effect in France. In this event, a French 

Court would not regard an action under Article 1382 as being 
precluded by the result in this action. 


11. In summary, my conclusions of law are as follows: 


a) The facts alleged in the Complaint, if true, 


would support an action under Article 1382 of the French 
Civil Code against the defendants named in the Complaint, 
by any purchaser of Common Shares of I.0.S., Ltd. in one 
of the three 1969 offerings; 


b) Such an action under Article 1382 could be brought 
(1) by a French plaintiff against any defendant who could be 
found or whose property could be attached in France, and 
(2) by any plaintiff against defendant Banque Rothschild 
together with any other defendants who could be found or 
whose property could be attached in Prance; 


c) The period of prescription applicable to such an 
action is thirt~ years, except in the case of application 
of a penal statutory provis ‘on; 

d) Such an action would not be barred by a judgment 
adverse to the class in this aetion if the plaintiff in 
such an action had not expressly "opted in" as a member of 
the plaintiff class in this action; 


e) Such an action might, but would not necessarily, 
be barred by a judgment adverse (> the class in this action 
even if the plaintiff in such an action had expressly 
“opted in" as a member of the plaintiff qlass in this action 


orn to before me this 
Bday of Qctoner, 1973 


Carol B. REAV!S 
Vice-Consul 
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Notice of Motion of J.H.Crang&Co.to 45° 
Dismiss Complaint (Without Exhibits) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK -- ss sason oc cabal 


aerial ReCrived BY. 
eoT p1 i9 
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HOWARD BERSCH, 
Plaintarr, 2/8 Ei, ABBDY & MORGAN 


co's FOR: os — ___.. 
FC =. 


-against- 
DREXEL FIRESTONE, INC., DREXEL : Index No. 


HARRIMAN RIPLEY, BANQUE ROTHSCHILD, 71 Civ. 5373 (SJR) 
‘| HILL SAMUEL & CO., LIMITED, : 

| GUINNESS MAHON & CO., LIMITED, 

PIERSON, HELDRING & PIERSON, : 

SMITH, BARNEY & CO. INCORPORATED, NOTICE OF MOTION 
J. H. CRANG & CO., INVESTORS Chee ee 
OVERSEAS BANK LIMITED, ARTHUR 

ANDERSEN & CO., I.0.S., LTD., and 

BERNARD CORNFELD, 


Defendants. 


PLEASE TAKE NOTICE that upon the deposition of 
Murray J. Howe sworn to April 28, 1972; the affidavit of 

; Anthony F. Phillips sworn to October 30, 1973; the affidavit 
of Gilbert S. Bennett sworn to October 30, 1973; the 
affidavit of Frederick McCann sworn to December $, 1972; 
Plaintiff's Answers to Interroga*ories and the prior pro- 
ceedings had herein, the undersigned will move this Court 
‘before the Honorable Sylvester J. Ryan, at 10:00 A.M. on 
November 12, 1973 or as soon thereafter as counsel may be 


heard in Room of the United States Courthouse, Foley 


oe ae A es ROE 


Square, New York, for an order jismissing the Complaint as to! 


J. H. Holdings Ltd. (sued herein as J. H. Crang & Co.) on the: 


grounds of lack of personal jurisdiction or lack of subject 
matter jurisdiction or, alternatively, for an order dismiss- 
ing the Complaint on behalf of foreign citizens who purchased 


common stock of 2.0.S., Ltd. on she ground of forum non 


onveniens and * r such other ani further relief as this 
e 
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Court may deem just and appropriate. 


Yours, etc. 


WILLKIE FARR & GALLAGIIER 
Attorneys for J. H. Holdings Ltd. 


nee 


4 . 
A Member of the Firm 
Office & P.O. Address 
One Chase Manh.ttan Plaza 
New York, New York 10005 


SILVERMAN « HARNES 
Attorneys for Plaintiff 
One Rockefeller Plaza 

New York, New York 10020 


DAVIS POLK & WARDWELL 


Attorneys for Defendants Smith Barney & 
and Banaue Rothschild 

1 Chase Manhattan Plaza 

New York, New York 10005 


BREED ABBOTT & MORGAN 
Attorneys for Defendant 
Arthur Andersen & Co. 
Chase Manhattan Plaza 
New York, New York 10005 


SULLIVAN & CROMWELL 

Attorneys for Defendants Lexard & Co. Erie. 
Hill Samuel & Co., Pierson 

Heldring % Pierson and Guinnes & Co. Limited 
48 Wall Street 

New York, New York 10005 


PAUL, WEISS, RIFKIND, WHARTON, * GARRISON 
Attorneys for Dafendant 

Investors Overseas ®ank Ltd. 

345 Park Avenue 


st Mie ik st aaa te 
New XYorK, .@W Tonk 
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Affidavit of Anthony F. Phillips in Support of 


Motion to Dismiss Complaint 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOWARD BERSCH, 
Plaintiff, 
-against- : Index No. 


DREXEL FIRESTONE, INC., DREXEL 71 Civ. 5373 
HARRIMAN RIPLEY, BANQUE ROTHSCHILD 
HILL SAMUEL & CO., LIMITED, 
GUINNESS MAHON & CO., LIMITED, AFFIDAVIT 
PIERSON, HELDRING & PIERSON, 
SMITH, BARNEY & CO. INCORPORATED, 
J. H. CRANG & CO., INVESTORS 
OVERSEAS BANK LIMITED, ARTHUR 
ANDERSEN & CO., I.0.S., LTD., and 
‘ BERNARD CORNFELD, 


a 


Defendants. 


STATE OF NEW YORK ) 


: SS.: 
COUNTY OF NEW YORK ) 


ANTHONY F. PHILLIPS, being duly sworn, deposes 
and says: 
1. I ama member of the Bar of this Court and of 


the State of New York and a member of the firm of Willkie 


Farr & Gallagher, attorneys for J. H. Holdings, Ltd., sued 
herein as J. H. Crang & Co. ("Crang"). I make this affidavit 
in support of Crang's motion for an order dismissing this 
action as to it or alternatively drawing the class to exclude 
foreign purchasers of common stock of I.0.S., Ltd. and to 


dismiss the claim of such purchasers on the ground of forum 


non conveniens. 


2. This case involves three separate but concurrent 


bfferings in September, 1969 of the common stock of I.0.S., 


¥# 
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Ltd. Crang was the lead underwriter of an offering in 
Canada of previously issued I.0.S. shares pursuant to a 
prospectus drafted by it and its Canadian attorneys. Crang 
is a Canadian corporation having no crfice or repre- 


sentative in the United States. 


The issue presented by joinder of Crang in this 
action is whether the acts of a Canadiar brokerage house with 
respect to an offering in Canada of shares of a Canadian 
corporation are to be subjected to the standards of the 
United States sccurities laws where it performed in the 
United States no acts essential to the offering and where 
the offering and Crang's prospectus were duly registered 
with each of the eleven Canadian provincial securities com- 
missions. The issue Crang raises is, therefore, different 
from that involving underwri‘ers offering shares pursuant to 
the other prospectuses concerning i.0O.S., Ltd. cummon stock. 
First of all, Crang's offering was the only offering which 
was regulated. Secondly, unlike Drexel Firestone, Inc. and 
Smith Barney & Co., Crang is not a United States securities 
dealer and plaintiff can point to no decision, whether or 
not significant, which was made by Crang in the United States. 
Moreover, unlike Investors Overseas Bank Ltd., Crang made no 
sales to United States citizens and warranted that it would 
make no such sales. For the reasons set forth in the memo- 
randum of law submitted herewith, we submit that the United 
States securities laws do not apply to Crang's offering of 


I.0.S., Ltd. shares and that this Court lacks personal 


; Surisdiction over Crang as well as subject matter juris- 


diction over the Crang offering. 
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3. Discovery with respect to the issues of subject 


matter and personal jurisdiction over Crang is complete. 
Submitted herewith is a copy of the ceposition of Crang's 
president, Murray J. Howe. The exhibits to that deposition 
are annexed hereto as Exhibit A. During the course of 
discovery, plaintiff requested ad received the shareholder 
distribution Lists of each n. of Crang's banking group 
certifying no sales to United States citizens in the form 
annexed as Exhibit B. Crang also produced a list showing a 
sample of the commissions earned by Crang for transactions 
performed in Canada on behalf of clients resident in the 
United States and a sample showing the gross commissions 
charged to Crang's clients by United States brokerage houses 
for performing transactions over United States exchanges. 
Crang passed such transactions on to merely accommodate its 
clients and earned no vommissions fror such transactions. 
Those samples, and a table comparing them to Crang's over-all 
business, together with a letter dated January 10, 1973 from 
our firm to plaintiff's attorney concerning those samples, 


are annexed hereto as Exhibit C. 


4, Because plaintiff claims that this Court has 
jurisdiction over all three underwritings because sales to 
United States citizens weve made by Investors Overseas Bank, 

in its underwriting, annexed hereto as Exhibit D is. the 
. submitted by I.0.S., Ltd. to “ne United States Securi- 
ties and Exchange Commission shuwing that sales were made 
cnaly to empioyees of I.0.S., Ltd. and its affiliated 
companies, in compliance with the S.E.C. consent judgment of 
May 23, 1967. That order permitted sales to such employees 


and the S.E.C. has not taken any action. 


4 


’ 


“a: 
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5. Also annexed hereto ig ghe affidavit of Gilbert 


S. Bennett, Esq., a member of the Teronto law firm of 
Zimmerman & Winters. Mr. Bennett worked on the Crang 
prospectus and he avers that it was prepared in Canada, 
Switzerland and France. Moreover, he fully discusses 

the registration of Crang's prospectus in Canada. The 
affidavit of Mr. Frederick McCann, annexed hereto, shows 
that none of the addresses given by those persons who pur- 
chased I.0.S. shares from Crang were addresses in the 


United States. 


WHEREFORE, it is respectfully submitted that 
Crang's motion to dism?:s the.complaint as to it should be 


granted in all respects. 


Sworn to before me this 


+, th 
~IC oO asy of October, 1973. 


Neda i. 


Notary Public 


LORETTA SEDA 
Notary Public, Stote of New York 
No. 24-3579135 
Qualified in Kings County 
Camrini'o x 29, 1975 
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Affidavit of Gilbert S. Bennet in Support of 
Motion to Dismiss Complain’: 
UNITED STATES NISTRICT COURT 
SOUTHERN DISTRICT OF NFW YORK 


HOWARD BERSCH, 
Plaintiff, 

-against- : 
DREXEL FIRESTONE, INC., DREXEL 
HARRIMAN RIPLEY, BANQUE ROTHSCHILD : 
HILL SAMUEL & CO., LIMITED, AFFIDAVIT 
PIERSON, HELDRING & PIERSON, 
SMITH, BARNEY & CO. INCORPORATED, 
/ J. H. CRANG & CO., INVESTORS 
OVERSEAS BANK LIMITED, ARTHUR 
' ANDERSON & CO., i085, DeDs—: ana : 
' BFRNARD CORNFELD, 


Defendants. : 


DOMINION OF CANADA 


PROVINCE OF ONTARIO 


GILBERT S. BENNETT, being duly sworn, deposes 
and says: 
1. 2Iama Solicitor and a partner of the firm of 


Zimmerman, Grant, Paddon, Bennett & Worley, Toronto, Canada. 


During the summer and fall of 1969, my firm, then, Zimmerman 
Winters, we reteined by J. H. Crang & Co. ("Crano") as counsel 


in conne tion with the underwriting of common shares of 1.0.S., 


Ltd. ("IOS") by Crang in Canada. I was the solicitor who 


principaliy worked on that engagement. 


2. The Crano offering was made pursuant to a 


rospectus which w72s finally cleared hy each of the ten Canadian 
p Y 


securities commissions on September 23, 1969 (the "Canacian 


prospectus"). T yprkee on and supervised the preparatinn of the 


Canadian prospecte: and, in connection therewith, T visited 


‘ 
% ‘ . 


ee 


& 


Se ; 
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Geneva, Switzerland on numerous occasions throughout the summer 
of 1969 for the purpose of discussing the prospectus. Each draft 
=] 

was prepared either in France, “witzerland or in our offices in 
Toronto and all work on the Canadian prospectus done by me or 

any member of my firm was done in Canad#, Switzerland or @erce 
or on airplanes flying between those countries. No work was 

done in the United States and neither I nor (to my knowledge) 


any member of my firm ever met with anyone in the United States 


concerning the Canadian prospectus or the offering of IOS shares. 


3. To my knowledge, no member of my firm ever discussed | 
the Canadian prospectus with or made a draft available to anyone 
from the group headed by Drexel, Harriman & Ripley or any law 
firm acting on their behalf. To my knowledge, the only telephone 
conversation any member of my firm had with Drexel or its 
solicitors was a telephone call from Mr. Murphy advising that 
Drexel was affixing a sticker to its prospectus concerning an 
action that the United States Securities and Fxchange Commission 
had taken with respect to prior IOS action. The Canadian 
commissions informed us tl.at Crang should not put such a sticker 
on its prospectus. I took no part in the preparation of the 
prospectus of Investors Overseas Bank ("IO0B"). To my knowledge, 
neither the Drexel prospectus nor the IOB prospectus was reviewed 
by any member of my firm prior to the time the shares they 


offered were sold. 


4. The Canadian prospectus was filed with each 
Canadian provincial securities commission. The filing was an 
extremely difficult and time-consuming matter and many of. the 
securities commissions submitted substantial “eficiency letters 


relating to ths preliminary © cospectus submitced tor thei~ review 


ep 
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I attach two of those Jetters and my written replies thereto. 


As can be seen from those two letters, 


commissioners questioned many items 


including neqotiation of the 


Canadian security 


selling price, the use of proceeds of the underwriting and 


material contracts. Changes ir the 


reflect their concerns and I spent 
and discussing the prospectus with 


to comply with the requirements of 


commission concerning the prospectus and to secure-~theis approval. 


Gilbert S. Benfett 


Sworn to before me this 
30th day of October, 1973. 
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A Notary Public/in and fe- tre 
Province of Ontario, Canade 
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158 A in of Fred V. McCann in Support of 
UNITED STATES DISTRICT COURT Motion to Dismiss Complaint 


SOUTHERN DISTRICT OF NEW YORK 


HOWARD BERSCI, : 


Plaintiff, 7. «Civ. 5373 


- ag? _- 


AFFIDAVIT 
DREXEL FIRESTONE, INC., et al., 3: 


Defendants. 


DOMINION OF CANADA ) 


: g8.: 
PROVINCE OF ONTARIO ) 


FRED V. McCANN, being duly sworn, deposes and 
says: 

1. I am the Secretary of JHC HOLDINGS LIMITED tormerly 
Galled J. H. CRANG & CO. LIMITED ("Crang") named as a 
defendant in this action. I make this affidavit to explain 
the steps taken by Crang to comply with item number 2 of the 
list of documents that Crang has agreed to produce herein as 
contained in the letter from Crang's counsel in this action 


to counsel fox the plaintiff dated November 10, 1972. 


' 


2. Upon ins; ection of Crang's computer printout sheet 
listing the sales of shares of I.0.S., Ltd. sold by Crang to 
its customers during the underwriting in Canada in 1969, I 
found that the sheet contained only a client indentification 
number and did not contain the addresses of the customers. 
Subsequently, I personally reviewed all client accounts of 
customers of Crang who purchased shares of 1.0.5., Ltd. from 
it during the underwriting which Crang headed in 1969 and 


found that no such clients had addresses in the United States 


of America at such tine. DP OM (-. 4 


Sworn to before me this Pred V. Mccan 


>m@ Gay of Decomber, 1972. aa 


A Notary Public in and for 


the Provinen of Ontario 


159A 
Notice of Motion of Drexel Firestone, Inc., 
et al., to Dismiss Complaint 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOWARD BERSCH, buy ex) 


Plaintiff, : 71 Civ. 5373 
-against- : NOTICE OF MOTION 
DREXEL FIRESTONE, INC., et ale, 


Defendants. : 


PL’ @SE TAKE NOTICE chat upon: 

1. The papers in opposition to plaintiff's 
1972 motion for an order determining that this 
action is maintainable as a class action, includ- 
ing the affidavits of Bertram D. Coleman, sworn 
t> on or about April 28, 1972; Walter W. Ruegger 
and Murray J. Howe, sworn to April 28, 1972; and 
Kenneth L. Beaugrand, sworn to May 15, L9%23 
2. The affidavits of Charies Jolibois and 
Ercole Graziadei, sworn to November 27, 19:72,. (eub= 
mitted by Messrs. Davis Polk & Wardwell with their 
notice of motion of this date); John Godfray Le 
Quesne (Exhibit A hereto); Jan-Peter de Wall 
(Exhibit B hereto); and Peter Hafter (Exhibit C 
hereto) ; 

3. The depositions of Bertram Coleman (April 
5, 1973), Grayson Murphy (May 2, 1973), Murray J. 
Howe (June 6, 1973), Hugh Knowlton, Jr. (June 19, 


1973), Frederick M. Werblow (June 20, 1973) Wilbur 


All of the other papers and p-oceec- 


Sylvester J. Ryan in Room 1106 of the United States Court 


House, Foley Scuare, in the Ecrough of Manhattan, 


County and State of New Yorx, on December 20, 1973 at 
10 a.m., Or aS soun thereafter as counsel can be heard, for 
an orcer pursuant to F.R.Civ.P. 23(c) (1) directing that the 
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E. Frankel on June 28, 1972 be 
vide that (1) the action may not be maintained as a class 
suit or, alternatively, that (2) foreign nationals who 

purchased outside the United States be excluded from the 


class; and for an order pursuant to F. 2. Civ. P. 12(b) (2) 


Gismissing the complaint as to defendanzs Hiil Samuel & Co. 
Limited, Guinness Manon & Co. Limited, 2nd Pierson, Heldring 


& Pierson for lack of personal jurisciccion. 


Yours, etc., 


SULLIVAN & CROMWELL 
MARVIN SCHWARTZ 


A Memper of the Firm 

Attorneys for Defendants 
Lexerad & Cco., Inc. (formerly known 
as Drexel Fire tone, Inc.), 
Hill Samuel & Co. Limited, 
Guinness Mahon & Co. Limited, 
Pierson, Heidring & Pierson 

48 Wall Street 

New York, New York 10005 
(212) 952-8160 
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Affidavit of John G. LeQuesne in Support of Motion to Dismiss, 
Exhibit A Annexed to Drexel, Firestone Motion 


UNITZD STATES DiSTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


HOVIARD BERSCH, 
Plaintiff, :. Pi CS8.. S372 
-against- AFFIDAVIT 
STON®, INC.,*et al., 


Defendants. 


UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND ) 
LONDON, ENGLAND ) 

SS.: 
EMBASSY OF THE UNITED STATES OF AMERICA ) 


JOHN GODFRAY LE QUESNE, being duly sworn, Says: 


1. Ir was called to the bar by the Honourabie 
society of the Inner Temple in 1947. I have practised at the 
bar continuously ever since. In 1962 I was appointed to be 
one of Her Majesty's Counsel. My practice consists largely 
of civil litigation of a commercial kind before the High 
Court and the higher tribunals in England and I have particu- 
lar experience of appeals from territories overseas to the 
Judiciai Committee of the Privy Council. I have my offices 
at 1, Crown Office Row, Temple, London EC 4. I make this 
affidavit in order to provide the Court with my opinion 
regarding the effect which the English courts would give to 
a judgment-on the merits against the plaintiff class and in 
favor of the defendants in this action, it a member of the 


plaintiff class thereupon comnenced an action in England 


against one or more of the defendants in this action. 


161A*. 


2. I have cead the complaint in this action and 
it is my opinion that a purchaser of 10S Ltd. conmmor shares 
in any of the three offerinys referred to in the complaint 
who was shewn a prospectus 6nra purchs.c.ed the shares in 
reliance on that prospectus couid maintain an action against 
various of these same defendants if the facts alleged in the 
complaint were proved, provid21 tae English court had 
jurisdiction. 

3. A purchaser of shares who purchases them as 
a result of reliance upon misrep.esentatin.* contained ina 
prospectus is entitled to the following .cxedies in English 
law: 

(a) an action for i:escission of the contract 

of issue or purchase; 

(b) an action for damages for misrepresentation. 

4. An action for rescission lies, in a case of 
newiy issued shaces, against une Cuwpany issuing them, and 
in Uther cases, against the seiles of the shares to the 
plaintiff. Almost all, if not all, the reported examples 
of actions of this type belong to the former class; an 
example is Reese River Silver Miuisy Co. v. Smith (1859), 
L.R. 4H.L.64. The plaintiff has to shew that the prospectus 
contained a material misstatement of fact. He has tc shew 
that a misstatement influenced him to subscribe for the 
sharcs, though it need not have been the sole consideration 
influernciug him (Edgington v. Fitzmaurice (1884)), 29 Ch.9. 
459, 481, 483, 485). 1t is not necessary to shew that those 
responsible for the prospectus knew the misstatement to be 


untrue or were negligent in not discovering it to be untrue 


(cf. Lord Cairns in Reese River Silver Mininy Co. v. Smith, 


at p.79). A successful plaintiff is entitled to be repaid 
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f 
the money which he had paid for the shares, and to have his 


hhame removed from the register of members of the company 


Ait the action were not against the company but against the 
seller of the shares, a successful plaintiff would be entitled 
ko be repaid the money which he had paid for the shares and 
would have to transfer the shares back to the seller). 

5. In the present case, none of the purchasers 
of I0S stock whom the plaintiff claims to represent could 
bring an action for rescission against I0S itself, because 
shares were not issued to any of them by IOS. An action for 
rescission would have to be brought against the person who 
sold shares to the particular purchaser bringing the action. 
Therefore the facts alleged in the complaint, if true, would 
suffice to support an action for rescission in England against, 
for example, the English defendants (i.e., Hill Samuel & Co., 
Ltd. and Guinness Mahon & Co., Ltd.) by anyone who purchased 
stock in England and was influenced by the alleged mis- 
statements in their prospectus. 

6. The right of action for rescission is lost 
if the purchaser, after becoming aware of the misrepresenta- 
tion, does any act inconsistent with repudiation of the 
contract, e.g., if he tries to sell the shares, or accepv<ts 
a dividend, or makes a further payment upon them; if he 
fails to repudiate his shares, or to institute proceedings, 
within a reasonable time after discovering the misrepre- 
sentation; or if a winding up of the company is commenced. 
The right of action is barred six years after the accrual 
of the cause of action, and for this purpose the cause of 
‘action is deemed to have accrued upon the discovery by the 
purchaser of the misrepresentation. (Limitation Act, 1939, 


ss.2(1) (a), 26.) 
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7. An action for damages for misrepresentation 


lies against one or more of the directors of the company, 

r any other person responsible for the prospectus. (It may 
also lie against the company, but is not normally so brought, 
because a plaintiff cannot both retain his shares and at 
the same time sue the company for deceit inducing him to 
acquire them: cf. Lord Cairns, L.C. in Houldsworth v. City 
of Glasgow Bank (1880), 5 App.Cas. 317, 324/5.) What at 
common law the plaintiff had to establish appears from the 
following quotation from the judgment of Lord Campbell, 
L.C.J. in Gerhard v. Bates (1°’ , 2 E. & B. 476, 488/9, 
which was itself a case in which the plaintiff claimed 
damages for deceit in a prospectus which induced him to 
acquire shares in a company, the defendant being the manuacing 
director of the company: 

"Now we consider it clear law, that, if A 

fraudulently makes a representation which is 

false, and which he knows +72 be false, to B, 

meaning that B shall act upon it, and B, 

believing it to be true, does act upon it, 

and thereby suffers a damage, B may maintain 

an action on the case against A for the 

deceit; there being here the conjunction of 

wrong and loss entitling the injured and 

suffering party to a compensation in damages. 
Lord Campbell refers here to a statement which the maker 
knows to be false. It is now settled that a statement may 
be fraudulent though made without knowledge of its falsity. 
The classic statement is the following by Lord Herschell in 
his speech in Derry v. Peek (1889), 14 App. Cas. 337, 374: 

“. | . Fraud is proved when it is shewn that a 

false representation has been made (1) knowingly, 


or (2) without beliei in its truth, or (3) 
recklessly, careless whether it be true or false.” 


1614-5 
8. Lord Campbell's statement quoted above must 
now be read subject to the Misrepresentation Act, 1967, 
s.2(1), which provides: 
“Damages for misrepresentation 
2.--(1) Where a person has entered into a 
contract after a misrepresentation has been made to 
him by another party thereto and as a result thereof 
he has suffered loss, then, if the person making the 
misrepresentation would be liable to damages in 
respect thereof had the misrepresentation been made 
fraudulently, that person shall be so liable not- 
withstanding that the misrepresentation was not made 
fraudulently, unless he proves that he had reasonable 
ground to believe and did believe up to the time the 
contract was made that the facts represented were 
true." 
The effect of this provision is that, when a plaintiff has 
been induced by a misrepresentation in a company's prospectus 
to subscribe for newly issued shares in the company, the 
directors, or other persons responsible for the prospectus, 
are liable to the plaintiff unless they prove that they had 
reasonable ground to believe, and did believe, the facts 
represented to be true. When the shares have not beer 
issued to the plaintiff by the company but sold to him by a 
previous holder (as happened in this case), the Misrepresenta- 
tion .ct will aoply if the action is brought against the 
seller of the shares ind the seller was responsible for the 


prospectus. In such a case the defendant has made the 


misrepresentation and is “another party" to the contract into 


which the plaintiff has entered. If the action is brought 


agair.st someone who is responsible for the misrepresentation 
but is not a party to the contract for the sale of the shares 
to the plaintiff, the Act will not be applicable and the 


common law as set out in paragraph 7 above will apply. 
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9. The relief obtainable in such an action is 
damages. The measure of damages is the difference between 
what the plaintiff paid for his shares and what they were 
worth when he received them. 

10. In my opinion, founded upon the terms of the 
prospeccus itself, all the defendants other than Arthur 
Andersen & Co. are persons responsible for various of the 
prospectuses in the sense in which I have used that expres- 
sion in the first sentence of paragraph 7 of this affidavit. 
The various underwrtiers, of course, are persons responsible 
only with respect to their respective prospectuses. The 
defendants Arthur Andersen & Co. are persons responsible 
for the statements of consolidated incume and retained 
earnings and the financial statements contained in each of 
the three prospectuses. The defendants IOS and Cornfeld 
ar? persons responsible with respect to all three prospec- 
tuses. 

11. If all the allegations in the complaint 
were true, they would suttive to support an action for 
damages for misrepresentation against various of the defen- 
aants by versons who purchased stoc!. in reliance or one of 
the prospectuses. If such an action were brought against 
the underwriter who sold that person the stock, the Mis- 
representation Act, 1967 would be applicable, because 
that underwriter would not only be responsible for the 
misrepresen‘.atio:: in the prospectus but would also be a 
party to the contact for the sale of the stock. If the 
action were brougl:t against other of the defendants, the 
Misrepresentaticn Act would not be applicable, because those 


defendants would not be parties to the contract for the sale 
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of the stock. The consequences of the applicability or 
non-applicability of the Misrepresentation Act are set out 
' in paragraph 8 of this affidavit. 

12. As to the barring of the right of action by 
lapse of time, the applicable provision is the same as that 
discussed in the last sentence of paragraph 6 hereof. 

13. A person carrying on business in England is 
subject to the jurisdiction of the English courts. From the 
poinc of view of jurisdiction, therefore, there is nothing 
to prevent a purchaser of shares, whether he is or is not 
either a national or a resident of this country and whether 
he purchased the shares in this country or abroad, from 
suing in England underwriters doing business in England. 

14. A purchaser of shares, whether he purchased 
them in this country or abroad, would have a good cause of 
action against an underwriter for damages for misrepresenta- 
tion if he could shew that the underwriter was responsible 
for a prospectus published or circulated in this country, 
and could also establisu the other matters set out in para- 
graphs 7 and 8 hereof. For a misstatement contained in 
a prospectus pubiish2d or circulated in this country, the 
underwriter would be held liable by an English court only 
according to English law, and the court would not take 
cognisance of any possible liability under the law of any 
other country. For a misstatement contained in a prospectus 
published or circulated abroad, the underwriter would be 
held liable by an English court only if the publication or 
circulation was not justifiable by the law of the country 


in which it occurred, and would have been actionable in 
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bngiand ir it had occurred in England: Phillips v. Eyre 


(1870), L.R. 6 Q.B.1, 28. (Whether the words 'not justifi- 
able' in this rule mean, and mean only, ‘civilly actionable’ 
has been much debated. The latest authority is Chaplin 

v. Boys (1971), A.C. 356, which suggests, without finally 
deciding, that they do.) 

15. From the point of view of jurisdiction, a 
purchaser of shares, whether or not a national or resident 
of this country, who purchased shares in England could 
maintain an action in the English courts in respect of a 
misstatement in the prospectus against an underwriter not 
doing business in this country if (a) he could serve the 
proceedings on the underwriter while the undexwriter was, 
even if only temporarily, physically within the jurisdic- 
tion of the English court, or (b) he could get leave from 
the English court to serve the proceedings on the under- 
writer out of the jurisdiction. From the point of view of 
cause of action, the plaintiff in such an action would have 
to establish the matters set out in paragraph 14 above. 

16. The cases in which an English court may 
authorize service of proceedings out of the jurisdiction 

in Order 11, rule 1{1) of the Rules of the 
Supreme Court. The only cases possibly relevant to an 
action for rescission or to an action based upon a mis- 
statement in a prospectus are the following: 

"(f£) if the action begun by the writ is brought 
against a defendant not domiciled or ordin- 
arily resident in Scotland to enforce, 
rescind, dissolve, annul or otherwise affect 
a contract, or to recover damages or obtain 
other relief in respect of the breach of a 
contract, being (in either case) a con- 


tract which -- 


(i) was made within the jurisdiction, or 
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was made by or through an agent 
trading or residing within the 
jurisdiction on behalf of a princi- 
pal trading or residing out of the 
jurisdiction, or 


is by its terms, or by implication, 
governed by English law; 


if the action begun by the writ is 
founded on a tort committed within 
the jurisdiction; 


if the action begun by the writ being 

properly brought against a person duly 

served within the jurisdiction, a 

person out of the jurisdiction is a 

necessary or proper party thereto.” 
Paragraph (f) would be unlikely to be relevant for present 
purposes. If the contract sought to be rescinded were a 
contract made with one of the English defendants, no 


question of service out of the jurisdiction would arise. 


If the contract sought to be rescinded were made with one of 


the other defendants named in this action, it is likely that 


the contract was made outside of the jurisdiction. If a non- 
resident made the contract within the jurisdiction, paragraph 
(f) would of course apply. Paragraph (h) would cover a case 
jn which the prospectus had been published or circulated in 
England. An action for damages for misrepresentations ina 
prospectus is an action ‘founded on a tort' within the meaning 
of paragraph (h). Paragraph (j) would be applicable to a 
case in which the prospectus had been published or circulated 
abroad and a defendant other than the underwriter had been 
properly served with the proceedings in England. If the 
underwriter and that defendant had both been responsible for 
the publication or circulation of the prospectus, the under- 


writer would be a 'proper party’ to the action. However, the 
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grani of leave to serve proceedings out of the jurisdiction 


under Order 11 is always discretionary, but it is likely 
that the Court in its discretion would grant leave if the 
publication or circulation of the prospectus had taken place 
in this country and the plaintiff was resident in this 
country. 

17. The English procedure comparable to class 
actions in the United States is that of representative pro- 
ceedings. Representative proceedings are authorized by 
Order 15, rule 12 of the Rules of the Supreme Court, which 
provides as follows: 

"Representative proceedings (0. 15, r. 12). 


12.--(1) Where numerous persons have the 
same interest in any proceedings, not being such 
proceedings as are mentioned in Rule 13, the 
proceedings may be begun, and, unless the Court 
otherwise orders, continued, by or against any 
one or more of them as representing all or as 
representing all except one or more of them. 


(2) At any stage of proceedings under this 
Rule the Court may, on the application of the 
plaintiff, and on such terms, if any, as it thinks 
fit, appoint any ore or more of the defendants or 
other persons as representing whom the defendants 
are sued to represent all, or all except one or 
more, of those persons in the proceedings; and 
where, in exercise of the power conferred by 
this paragraph, the Court appoints a person not 
named as a defendant, it shall make an order under 
Rule € adding that person as a defendant. 


(3) A judgment or order given in proceedings 
under this Rule shall be binding on all the persons 
as representing whom the plaintiffs sue or, as the 
case may be, the defendants are sued, but shall not 
be enforced against any person not a party to the 
proceedings except with the leave of the Court. 


(4) An application for the grant of leave 
under paragraph (3) must be made by summons which 
must be served personally on the person against 
whom it is sought to enforce the judgment or order. 


(5) Notwithstanding that a judgment or order 
to which any such application relates is binding on 
the person against whom the application is made, that 
person may dispute liability to have the judgment or 
order enforced against him on the ground that by 
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reason of facts and matters Particular to his case he 
is entitled to be exempted from such liability. 


(6) The Court hearing an application for the 
grant of leave under Paragraoh (3) may order the ques- 
tion whether the judgment or order is enforceable 
against the person against whom the application is 
made to be tried and determined in any manner in 
which any issue or question in an action may be tried 
and determined." 

13, which is mentioned in rule 12(1), applies only to 
“proceedings concerning - 
(a) the administration of the estate ofa 
deceased person, or 
property subject to a trust, or 
the construction of a written instru- 
ment, including a statute." 
Where a Plaintiff sues on behalf of a class and 
a member of that class objects to being represented by him, 
the Court, according to its practice under Order 15, rule Lay 
may order that the member be excepted from the class for the 
purposes of the action, or, if there are several such objec- 
tions, may refuse to allow the action to proceed as a repre- 
sentative action, thus enabling the individual to bring his 
own proceedings. 

18. It is essential to an English representative 
action that all those represented should have "the same 
interest’ in the proceedings. This is emphasized by a number 
of authorities, of which Markt & CO.; tA. Wis Knight Steamship 
Co., Ltd. (1910), 2 K.B. 1021 is a good example. It is in 
my Opinion very doubtful whether the 100,000 persc. s whom the 
Plaintiff in this action claims to represent would in England 
be held to have 'the same interest' for this purpose. Even 
the very much smaller: number of persons who purchased stock 


from the English defendants cannot be said to all have ‘the 


same interest'. I may add two Particular points. First, in 


= Se 
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Markt & Co.'s Case Fletcher Moulton, L.J. said there could 
be no representative action where the sole relief sought 
was damages, because damages were a personal remedy only and 
had to be proved separately in the case of each plaintiff: 
see pp. 1035, 1040/1. Secondly, Churchill v. Whetnall 
(1918), 87 L.J. Ch. 524 is a case analogous to the 
present case on its facts, though aot on its scale, 
which was held to be ‘wanting in the essential conditions 
of a representative action’. 
19. The general rule of English law is that a 
judgment of a foreign Court in favour of a defendant is 
a bar to a subsequent action in England against the same 
defendant on the same cause of action, provided that: 
(i) the foreign Court had jurisdiction over 
the defendant in the sense explained in 
paragraph 20 below; 
(ii) the judgment is final and unalterable by 
the Court which pronounced it (though it 


may be subject to appeal); and 


(iii) the judgment is not impeachable on the 
ground of fraud, or inconsistency with 
public policy or natural justice. 

See Jacobson v. Frachon (1927), 138 L.T. 386. 

20. English law recognizes a foreign Court as 
having jurisdiction over a defendant only (apart from cases 
in which that defendant, before being sued in the foreign 
Court, has himself instituted proceedings in that Court as 
plaintiff) if (i) he was resident in the foreign country 
at the time of the institution of the proceedings, or (ii) 
he appeared voluntarily in the oroceedings in that Court, 


or (iii) he agreed to submit to the jurisdiction of that 
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Coure: see the judcnwen Buckley, L.J. in Emanuel v. 


Symon (1908), 1 K.D. 3290: (Bucklev, L.J. adds 
another ground, viz. that the defendant is a national 
of the country of the foreign Court, but that is no 
longer regarded as a ground of jurisdiction.) For 
this purpose, a corporation is regarded as resident in 
a foreign country if it is carrying on business in that 
country at a definite and reasonably permanent place: 
Littauer Glove Corporation v. F. W. Millington 1920, 
Ltd. (1928), 44 T.L.R. 746. If this Honourable Court 
were to give judgment in this action in favour of the 
defendants on the merits, that judgment would not bar 
a subsequent action in England by a purchaser repre- 
sented by the plaintiff in this accion against one of the 
defendants in this action based on the same allegations of 
falsehood in the prospectus unless this Honourable Court had 
jurisdiction over that defendant on one of the three grounds 
set out above. 

21. It remains to consider whether, if this 
Honourable Court did have jurisdiction in this sense over 


the defendant subsequently sued in England, the effectiveness 


Oo: Lts dgman*.23 a dar to t: supsequent action in 


might be affected by the position in this action of the plain- 
tiff attempting to sue in England. I do not know of any 
English authority, judicial or academic, bearing upon this 
question. It is my opinion, however, as set our in para- 
graphs 22 and 23 below, that the effectiveness of the judgment 
might be so affected. 

22. In mv opinion, a purchaser who had 
received notice of the present action, whether by direct 


indivicual notification or otherwise, with an intimation 
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that he would be bound bv the result unless he returned 
to the Court a signed statement removing himself from 
the class, and had r. ‘h Y returned such a statement 
nor taken any part in a: action, would not be barred 
by the judgment in favour of the defendants from bring- 
ing a subsequent action in England against one of the 
defendants based on the same allegations of falsehood 
in the prospectus. 

23. I proceed to give my reasons for this 
opinion. As I have stated in paragraph 20 above, English 
law recognizes a foreign Court as having jurisdiction 
over a defendant only if a defendant has accepted the 
Court's jurisdiction, either by agreeing to submit to it 
or by appearing voluntarily. Equally, when an English 
court is asked to enforce a foreign judgment against a 
plaintiff, as substantialiy it is when a defendant asks 
that the plaintiff's action in England be held barred 
by a foreign judgment in the defendant's favour, I should 
expect the court to recognize the foreign Court's juris- 


diction over the plaintiff only if he accepted that Court's 


jurisdiction. A plaintifz normaily does this by actually 
invoking the jurisdiction of the Court. If he has not 
done this, I should expect an English court to regard 
the foreign Covrt as having had jurisdiction over him only 
if in some way he submitted to it or agreed to submit to 
it. Mere omission to ‘opt out of the class" would not, in 
my opinion, constitute such submission or agreement. 

24. These are the reasons for my opinion 
stated in paragrandh 22 above. On the other hand, if a 


purchaser received notice of the present action, whether 
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by direct individual notification or otherwise, together 
with an intimation that he would be removed from the class 
for all purposes unless he returned to the Court a signed 
statement agreeing to be bound by the result, and he did 
return such a statement, he would, in my opinion, be 


barred by a judgment of this Honourable Court in favour 


of.the defendants on the merits from subsequently suing aad 


of the defendants in England (subject to paragraphs 19 and 
20 above) upon che same allegatio - Falsehood in the 
prospectus. 
25. To summarize, my conclusions of law are 
as follows: . 4 
(a) The facts alleged in the complaint, 
if true, would support an action for rescission 
by any purchaser of IOS common shares in one of 
the three offerings who was shewn a prospectus and 
relied upon it against any defendant named in the 
complaint who soid him th> shares and can be found 
d or can be served with proceedings under 
the rules set out in paragraph 16 hereof. 
(b) The facts alleged in the complaint, 
if true, would also support an action for damages 
for isrepresentation. Such an action could be 
brought by any purchaser of IOS common shares in 
one of the three offerings who was shewn a prospec- 
tus and relied upon it against those defendants 
responsible for the prospectus shewn to nim and who 
can be found in England or can be served wit.: pro- 
ceedings under the rules set out in paragraph 16 


hereof. The action could also be maintained against 
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additional defendants outside the jurisdiction 
who were responsible for the prospectus shewn 
and are thus proper parties to the action. 

(c) The period of limitation applicable 
to each type of action is six years from the 
time of the purchaser's discovery of the mis- 
ropresentat- 

(dad) Such action in England would not 
be foreclosed by a judgment against the class 
and in favour of the defendants in the U. S. 

, 
action unless the plaintiff in the English 
action had received notice of the U. S. action 
and had consented to be bound by the result, 
and even then the plaintiff would not be bound 
unless the judgment fell within the rule set 


out in paragraph 19 hereof. 


A, — +. —aegre . 


JOHN GODFRAY LE QUESNE 


Sworn to before me this 


yet Gay of September 1973. 
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Affidavit of Jan-Peter De Wall in Support of Motion to Dismiss, 
Exhibit B Annexed to Drexel, Firestone Motion 
UNLI'TED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


HOWARD BERSCH, 
Plaintiff, 


~against- 


DREXEL FIRESTONE, INC., et al., : AFFIDAVIT 


Defendants. 


FEDERAL REPUBLIC OF GERMANY 
CITY OF HAMBURG 


CONSULATE OF THE UNITED STATES 
OF AMERICA 

JAN-PETER DE WALL, being duly sworn, says: 

1. I am an attorney (Rechtsanwalt) admitted to 
practice before the District Court (Landgericht) of Hamburg, 
Federai Republic of Germany. I was first admitted to prac- 
tice in 1970. Since then I have practised in civil as well 
as in commercial and labour courts in Hamburg and other 
parts of Germany. I am a member of the law firm of 
Stegemann, Sieveking & Lutteroth, 27 Alsterarkaden, Hambu-- 
36, Germany. This affidavit contains my opinion regarding 
the effect which the courts in the Federal Republic of 
Germany would give to a judgment on the merits against the 
plaintiff class and in favor of the defendants in this 
action, if a member of the plaintiff class thereafter com- 
menced an action in Germany against one or more of the 
defendants in this action. 

2. I have read the complaint of plaintiff Bersch 
in this action. I am of the opinion that, if the facts 


alleged in the complaint were proved, a purchaser of IOS Ltd. 
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shares in any of the three offerings of shares referred to 
in the complaint could maintain an action in Germany against 
any defendant who sold him the shares and against each 
defendant who knew of any of the false and misleading 
statements in the prospectus involved, assuming that the 
German court had local jurisd!«:tion ("ortliche Zustandigkeit"). 
(This is so if the German court applies German substantive 
law. If the court finds that the purchaser's rights are 
governed by the law of another jurisdiction, it will apply 
the law of that jurisdiction.) 

3. German law recognizes three possible causes 
of action for purchasers of shares who have been misled by 
misrepresentations in a prospectus. These are codified as 
follows: 

a. Section 823 II 1. BGB (Civil Code), which 
refers to § 823 I (liability for damages), and pro- 
vides: "The same obligation [i.e., liability for 
Gamages] is imposed on him who violates a law the 
purpose of which includes the protection of another 
person." Such a law is § 263 StGB (Criminal Code), 


which provides: 


"He who with the intention to procure an 
illegal property gain for himself or for 
a third person inflicts damage on the 
property of somebody else by creating or 
keeping up ot an error through false pre- 
tences or modification or suppresion of 
facts will be punished for fraud by 
imprisonment up to 5 years or fined." 


b. Section 826 BGB, which provides: "He 
who with intention inflicts damage on another 
person in a manner violating good morals is 


obliged to render compensation." 
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c. Customary law requires compensation 

in case of violation of contract (Federal 

Supreme Court in BGHZ ll, 83), and § 276 I lL., 

2. BGB provides: "He who is under an obliga- 

tion is liable for intention and neglige ce 

unless otherwise determined. Negligence is 

the omission of such care as may be duly 

required." 
These provisions have been held to apply in cases concerning 
misstatements in prospectuses and similar documents, e.g., 
in Federal Supreme Court, BGH NJW 1973, 456; Federal Supreme 
Court BGH NJW 1963, 2270; Imperial Supreme Court, RG ST 70, 
47; Imperial Supreme Court, Recht 1919 No. 585; State Supreme 
Court Hamburg, OLG 1912, 112. 

4. With respect to the causes of action described 
in Paragraph 3 (a) and (b) above, § 852 BGB provides an 
absolute statutory limitation af.er 30 years from the time 
the damaging act was committed, but if the plaintiff receives 
kno ‘-dge of the damage and knowledge as to the person who 4 
committed it he must bring his action within three years from 
the time he receives the knowledge. Case law holds that 
knowledge in order to be relevant here must include knowledge 
of such facts as would reasonably justify filing of suit 
against the violator, e.g., Federal Supreme Court in BB 1966, 
141. In the case of the cause of action described in 
Paragraph 3(c) above, the general 30-year limitation period 
of § 195 BGB applies, irrespective of any knowledge whatso- 
ever. 

5. The German court would find that it has local 


jurisdiction of an action brought by a plaintiff, whether D 


German or non-German or resident or non-resident, against 
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, a defendant, whether a legal entity or natural person, if 
i 

any one of the following rules of the ZPO (Code of Civil 


Procedure) are satisfied with respect to the defendant: 

- §§ 1s, 17, 21 ZPO allowing local jurisdiction 
at the place of domicile of a natural person 
or legal entity or its branch establishment; 

- § 23 ZPO allowing local jurisdiction at the 
place where a person or entity holds any 

. kind of property; 

- § 29 ZPO allowing local jurisdiction at the 
place where a contractual obligation was to 
have been fulfilled; 

- § 32 ZPO allowing local jurisdiction where 


tortious acts or parts of it have been 


committed. 
6. I now revert to the question of what effect 
.the German court would give to a judgment entered by the 
U. S. court in favor of defendan's on the merits in the 
event a purchaser who is a member of the plaintiff class 
brings suit in Germany claiming he has a cause of action 
under the substantive laws of this country. In my opinion 
" the question would have to be discussed and decided as 
follows. 
7. The acknowledgement of a foreign judgment in 
,German court proceedings is dealt with in § 328 ZPO. This 
basting to the execution of foreign judgments as well as to 
“the effect in additional and corresponding proceedings in 


, German courts (Stein-Jonas Commentary § 322 ZPO IV 2.; 328 


I 2.a). The contents of that rule, so far as they may 
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become relevant in the present case, are as follows: 


"The acknowledgement of a judgment of a foreign 
court is excluded 


1. if the courts of the state to which 
the foreign court belongs do not have 
jurisdiction according to the German 
law; 


if the defendant losing the suit is a 
German national who did not join the 
suit unless the complaint was served 
on him in person within the foreign 
state or by legal assistance of German 
authorities; 


if the acknowledgement would violate 
good morals or conflict with the pur- 
pose of a German law; 
Oe ek 
The court will have to examine each of these points (which 


are not cumulative). If acknowledgement cannot be refused 


under this provision the scope or extent of such acknowledge- 


ment as to the respective contents of the judgment in 
question does -- on principle -- follow the laws of the 
foreign state and does not depend upon the existence of 
similar technicalities in German law (Stein-Jonas, § 328 
bas Gy Io 

8. Under No. 1 of § 328 subsect. 1 the German 
court will examine the following questions with respect to 
any individual defendant: 

Did the parties to the U. S. proceedings 

agree to accept the jurisdiction of the 

United States court? 

Is the legal domicile -- or if this can- 

not be determined -- the main place of 

administration of defendant located in 

the United States? In case of a branch 


establishment sued independently: Is 
this branch located in the United States? 
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= Does defendant have substantial assets 
in the United States? 


- Did -- in concract -- the shares pur- 
chased have to be delivered in the 
United States? 
- Has -- in tort -- any part of the tortious 
act been committed within the United States 
(preparatory measures are not enough; 
borderline doubtful) ? 
If in case of the specific defendant none of these questions 
can be answered in the affirmative, the United States court 
was -- according to German law -- not competent to issue 
judgment for or against such defendant; accordingly such 
judgment will have no effect in German proceedings (§ 328 
I. 1. ZPO; see §§ 12, 17, 21, 23, 29, 32 ZPO and paragraph 
5 above; Stein-Jonas § 328 IV. l.). 
9. Even if competent jurisdiction of the United 
States court cannot be denied, the question remains whether 
the judgment has any effect with respect to such person 
"engaged" in the U. S. suit only as a member of a class 
and not as an immediate party. 


(a) It is obvious that neither § 328 I. 2. nor 


§ 328 I. 4. 2PO do -- on their face -- cover this problem. 


Furthermore, there is no other rule in German law directly 


to the point. In fact, German law does not know anything 


like a class action. The only principle -- developed in 
case law -- somehow related is that of "gewillkurte 


Prozessstandschaft". Under this principle a third party not 
the owner of the claim may -- if expressly authorized by 
the actual owner -~ file suit in his own name (though 


internally on behalf of the owner), provided that he has 


his own substantial interest in choosing such procedure 
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10. Rule 23 c (2) of the relevant U. S. rules con- 
siders it sufficient that notice to class members is given 
which is "the best notice practicable under the circumstances, 
including individual notice to all members who can be identi- 
fied through reasonable effort”. 

11. In my view this rule would allow forms of 
notice which would certainly not meet the requirements as 
cited in Paragraph 9 above. It is conceivable that the only 
method "practicable" to reach certain unidentified purchasers 
is the publication of advertisements in newspapers and/or 
official gazettes. Certainly nobody in this country is 
obliged, however, to read such papers. Furthermore, the 
vast majority could not even be reasonably expected to read 
such papers, because class actions are unknown in this 
country. It is obvious, therefore, that a number of pur- 
chasers would suffer substantial disadvantages (binding 
effect of a negative judgment) without even knowing about 
the suit, if such notice would be deemed sufficient. They 
would find themselves exactly in that passive situation 
which the constitutional provisions are supposed to prevent. 
I am positive, therefore, that a binding effect with respect 
to persons not positively knowing about the suit and their 
necessity to "opt out" in order to avoid the binding effect 
would not be recognized by a German court. 

12. This leaves the question whether actual 
knowledge -- by publications or by individual notice -- of 
the above facts would be sufficient. 


In my view this is not the case, even though the 


degree of violation of due process is lessened by the 
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opportunity to avoid negative results by positive action 


(opting out). In case of a German defendant sued in a 
foreign court, § 328 subsect. 1 No. 2 grants recognition of 
the foreign judgment only if the complaint had been served 
upon defendant in person in the foreign state or by legal 
assistance of the German authorities (using the procedure 
provided for under law). These requirements are not mere 
formalities. They are held to express a special aspect of 
ordre public and due process, particularly in view of Art. 
103, Sect. 1 of the constitution (Roth, Der Vorbehalt des 
Ordre Public gegenuber fremden gerichtlichen Entscheidungen, 
1967, p. 41; Geimer, JZ 1969, p. 12). 

It is true that a direct application of this 
provision is only possible with respect to a defendant, 
whereas in our case we deal with a person on whose behalf a 
suit is filed and who -- as far as the effect is concerned 
-- is treated like a plaintiff. In connection with the 
special results of a class action under U.S. law, however, 
the position is identical: The above provision is designed 
to avoid procedural disadvantages without certain procedural 
safeguards; a negative outcome of this suit for plaintiff 
would in fact lead to procedural disadvantages for the 
class members of a very substantial nature. Therefore the 
safeguards must be applied accordingly. A German court 
would therefore require the forms of notice mentioned in 
§ 328 subsect. 1, 2. in the present case and base its 
reasoning on that provision in connection with Sect. 328 
subsect. 1, 4. ZPO and Art. 103, Sect. 1 of the Constitu- 


tion. 
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Accordingly, neither “constructive” not doves tot 
actual netice by publication or individual letter recerved 
in Germany would be sufficient. It is necessary to serve 
notice upon the class member in person in the foreign state 
or use the official channels of the German courts rendering 
legal assistance in foreign legal matters. 
13. But even if the notice requirements of 
§ 328 I., 2. ZPO are met there are serious “oubts whether 
the German courts would allow the judgment to take effect 
against the member of the plaintiff class (who does not 
by positive act opt in, see paragraph 14 below). Rule 23 
of the Federal Rules of Procedure does not grant the member 
of the plaintiff class the unconditional full rights of a 
party in the action. Therefore, I conside t probable 
that after consideration of the actual rights the member 
of the plaintiff class was indeed able to exercise in the 
specific case, the German court would arrive at the con- 
clusion that the negative act of not opting out was not 
sufficient to meet the requirements of § 328 ZPO even 
though official notice was given to the respective member. 
14. On the other hand, it is clear that the 
class member may waive any right granted under the due 
process requirements of § 328 subsect. 1, 2. (Stein-Jonas, 
§ 328, Note V). If, therefore, the class member in fact 
joins the litigation, the notice requirements become 
irrelevant. The same applies if the class member is -- 
instead of opting out -- offered the opportunity to "opt in". 


ft is obvious that in this case no due process requirements 


are violated and that this procedure is quite similar to 
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that of “gewillkurte Prozessstandschaft" as mentioned above 


(a). 

15. The discussion under Paragraphs 7 through 
14 above deals only with the formal aspects of a recognition 
of the judgment of the U.S. court. 

The problem does, however, have a very decisive 


substantive aspect as well. Here the main question is what 


the American court -- according to its procedural rules 
and American private international law -- wanted or was 
able to decide. If, e.g., the American court limits its 


discussion to an analysis of the United States securities 
laws, a German court could not hold that the questions of 
substantive German law, if applicable (see Paragraphs 2 

and 3 above), were taken into consideration at all, if and 
as far as the aspects taken into consideration by the 
American law do not cover substantially the same aspects 

of fact and law German law would require to be examined. 
Accordingly, since the judgment would not cover these 
questions, it would to that extent lack any binding effect. 
This is especially important in view of the fact that 


Cferman law does not recognize res iudicata effect with 


respect to facts as opposed to questions of law. In other 

words: Under German law facts in issue and decided by 

the court never bind the parties in a subsequent suit. 

The view is held that this limited function of res iudicata 
(excluding anything like collateral estoppel) also applies 


im case of foreign judgments even though the foreign law 
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ds otherwise (Stein-Jonas, § 328 I. l. a). 
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Affidavit of Peter Hafter in Support of Motion to Dismiss, 
Exhibit C Annexed to Drexel, Firestone Motion 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


“ee wef © ~-§ MeWvnr“_WnHiiVWvi ee we we w= ee wf = = -xX 


HOWARD BERSCH, 


Plaintiff, ye: [FR aes. SSea 
(SJR) 
-against- $ . 
DREXEL FIRESTONE, INC., et al., $ AFFIDAVIT 
Defendants. : 
— - _ — — — — = -_-_ =-  —_——— Se a _ _ — - -xX 


SWISS FEDERATION, CITY OF ZURICH, ) 
CONSULATE OF THE UNITED STATES OF AMERICA ee 

PE.ER HAFTER, being duly sworn, says: 

1. I am an attorney (Rechtsanwalt) admitted to 
practice in the Canton of Zurich, Switzerland. I studied 
law at the University of Zurich (Doctor of Law 1957) and at 
Harvard Law School (LL. M. 1962) and I was admitted to the 
Zurich bar in 1958. I am = partner of the firm Staehelin 
& Giezendanner, Bleicherweg 58, Zurich. I make this affi- 
davit in order to furnish the Court my opinion. regarding 
the effect which the Swiss Courts would give to a judgment 
on the merits of this case of the United States District 
Court, Southern District of New York against the plaintiff 
class and in favor of the defendants, if a member of the 
plaintiff class thereafter commenced an action in Switzerland 
against one or more of the defendants in this action. 


2. Assuming that a Swiss Court had jurisdiction 


and that Swiss law would apply, a plaintiff might attempt 


to bring action in Switzerland on the following causes: 


ag 
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(a) Under art. 41, sec. 1 of the Swiss Code 
of obligations (CO), concerning torts, which reads 
as fol’ows: 

"Whoever unlawfully causes damage to another person, 
whether intentionally or negligently, shall be liable 
for reimbursement.” 

(b) Under art. 197, sec. 1 concerning liability 
for defects of assets sold which reads as follows: 
"The seller is responsible to the purchaser for the 
warranted qualities and for the absence of physical 
or legal defects of the asset which destroy or sub- 
stantially reduce its value or its usefulness for 
the intended purpose." 

(c) Under art. 752 CO, concerning liability 
based on the issuance of a prospectus, which reads 
as follows: 

"If upon the organization of a corporation or upon 
the issuance of shares or debentures, information 
was given or distributed in prospectuses, circulars 
or similar notices which was incorrect or not com- 
plying with legal requirements, then, whoever has 
intentionally participated shall be liable to the 
shareholders or to the owners of debentures for 

the damage created thereby." 

3. An action based on tort would in the absence 
of special defenses be sustained by a Swiss Court if the 
Court is satisfied of the following facts: 

(a) Damage was caused to the plaintiff. 

(b) The act (or acts) by the defendant 

(or in case of a corporate defendant of its 
authorized officers) constituted a conditio 


sine gua non for the damage and it must have 


been forseeable that an act of this kind might 


cause damages (so-called "adaquater Kausalzusam- 


menhang"). 
(c) The act was unlawful. Under the law 


developed by the Swiss Federal Court it is 
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sufficient that the act was "contrary to the 
general rules of our legal system" (BGE 47, 
II 179) and that it was not justified by 
specific rights or circumstances. 
(d) The defendant has been “at fault", 
causing the damage either intentionally or 
negligently. 
The applicable statute of limitations is found in art. 60, 
sec. 1 and 2 CO, which read: 


“The claim for compensation for damages or for 
compensation for suffering and pain is barred 
one year after the date when the prejudiced 
party obtained knowledge of the damage and of 
the party which is liable, or ten years after 
the date of the act causing the damage which- 
ever is earlier. 


"Where the action is based on a crime for which 
penal law provides for a longer statute of limi- 
tations, then such longer statute of limitations 
shall apply also to the claim of the prejudiced 
party." 


In the decision Meer v. Born of January 14, 1956, 
BGE 82 II 44/45 the Swiss Federal Court has summarized the 
law concerning plaintiff's knowledge in case of art. 60 CO 
as follows: 


"The affected person does not necessarily 
have 'knowledge' of the damage whe. he knows 
that he has been damaged, but only when he 
knows in what the damage consists and how high 
the damage is. He is not in a position to file 
a suit for damages as long as he is not aware 
of the factual conditions of his claim (BGE 74 
II 33 ff). For the same reason there is no 
"knowledge of the party which is liable' where 
the damaged person suspects that a person might 
be liable for reimbursement, but only if he 
knows the facts which create the obligation to 
reimburse." 


Three provisions of the Swiss Penal Code (PC) 


which might be invoked in connection with the issuance o1 a 
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prospectus in order to gain a longer statute of limitations 


are the following: 


i. 


ii. 


iii. 


Art. 148 PC on fraud ("Betrug"), which reads 
in pertinent part: 


"Whoever, with the intention to enrich 
himself or another, deceitfully misleads 
somebody by pretending or suppressing facts 
or by exploiting the error of the other, 
and thereby induces the erring person to a 
behavior by which the erring person causes 
damage to the fortune of himself or of a 
third person, shall be punished by imprison- 
ment of up to five years or by simple im- 
prisonment." 


The statute of limitation in case of fraud 
expires ten years after the date of the 
crime. 

Art. 152 PC on incorrect information about 
companies and co-operative associations, 
which reads: 

"Whoever, as founder, partner, manager, 
president, representative, as member of the 
board of directors or of the auditors or as 
liquidator of a company or of a co-operative 
association releases to the public informa- 
tion or reports to the shareholders' meeting 
incorrect statements of substantial importance, 
or causes such statements to be made, shall be 
punished by simple imprisonment or by fine." 
The statute of limitation in case of this 
crime expires after five years. 

Less relevant with respect to the publication 
of a prospectus containing misrepresentations, 
but nevertheless of possible application is 
Art. 158 PC on inducement to speculation, 
which reads: 

"Whoever with the intention to procure 


for himself or for a third person a financial 
advantage, uses the lack of experience of a 
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person in stock exchange transactions or 

the lightmindedness, in order to induce such 

person to speculate in securities or commodi- 

ties, although he knows or should know that 

there is an obviou: disproportion between 

the speculation and the fortune of the induced 

person, shall be punished by simple iimprison- 

ment or by fine." 

The statute of limitations for this cri, 

expires after five years. 

4. An action based on liability for defect of 
assets sold would in the absence of special defenses be 
sustained by a Swiss Court if it were satisfied of the 
following facts: 

(a) There is a contractual relationship between 
plaintiff and defendant. In other words the action can only 
be brought by a plaintiff who acquired the shares from the 
respective defendant. 

(b) The defendant must have warranted that the 
shares sold had certain qualities and these warranties must 
have been incorrect; the defendant's delivery to the plaintiff 
of a prospectus containing essential misrepresentations prior 
to the sale would in my opinion constitute such a breach of 
warranty. 

(c) The plaintiff must have given notice to the 
defendant “immediately after he became aware" of these 
defects (art. 201 CO) except if he can prove that he was 
deceived intentionally by the defendant (art. 203 CO). 

The applicable statute of limitations is found in 
art. 210 sec. 1 and 3 CO which read: 

"Actions based on the liability for defects of 
assets sold are barred one year after the delivery 
to the purchaser even when the purchaser discovers 
the defects only at a later date, except if the 


seller has assumed liability for a longer period 
of time." 
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"The statute of limitations expiring after %ne 
year cannot ke invoked by the seller if it can 
be shown that he has deceived the purchaser in- 
tentionally." 
If the seller has deceived the purchaser intentionally (mere 
negligence is nov sufficient) the statute of limitations 
expires ten years after the date of the sale (art. 127 CO). 
5. An action based on liability for the issuance 
of a pcospectus would in the absence of special defences be 
sustained by a Swiss Court if it were satisfied of the follow- 
ing facts: 
(a) Damage was caused to the purchaser of 
the shares. 
(b) The damage was caused by incorrect in- 
formation in a prospectus for the issuance of 
shares. 
(c) The defendant participated in the prep- 
aration or distribution of the prospectus. 
(4) Intent or negligence of the defendant 
(he knew or he should have known if applying due 
care that the information was incorrect). 
Art. 760 CO concerning the statute of limitations for claims 
against the issuers of a prospectus provides: 
"Claims for damages against the persons responsible 
under the above mentioned provisions are barred five 
years after the date on which the prejudiced party 
obtains knowledge of the damage and of the persons 
liable or ten years after the date of the action 
causing the damage whichever is earlier. If the 
action is based on a criminal act and if the penal 
law provides for a longer statute of limitations, 


then this longer statute of limitations shall also 
apply to the claim for damages." 


In order to gain a longer statute of limitations, the pur- 


chaser may attempt to invoke the same three provisions of the 


Penal Code as discussed in paragraph 3 above. 
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6. Assumi: g a Swiss Court had jurisdiction and 
were to apply Swiss substantive law, it is my opinion tiat 
if the facts alleged in the complaint were true, an action 
would lie against defendants Cornfeld, IOS and Arthur 
Andersen, Under the seme assumptions an action would lie 
against any paricipating underwriter of whom it could be 


proved that it knew of the relevant facts alleged in the 


complaint. Furthermore, it is likely that an action would 
lie against a participating underwiiter who sold IOS shares 
to a particular plaintiff, even where it cannot be proved 
that the respective defendant knew the relevant facts 
alleged in the complaint. 

It cannot be determined sclely on the basis of 
the facts alleged in the complaint whether an action woulu 
also lie against other participating underwriters who did 
not sell shares directly to the particular plaintiff. This 
is so since for purposes of Swiss law I cannot consider the 
statements that they "should have known" (Complaint, para. 11) 
cortain facts and that they did not use "due diligence" 
(Complaint, para. 12) in connection with the preparation of 
the prospectuses as statements of fact but as conclusions of 
law. Since the factual basis for these conclusions are not 
sufficiently specified in the complaint, I am not in a 
position to opine whether or not a Swiss court would accept 
these conclusions. However, if additional facts were 


alleged and proved that the participating underwriters were 


at fault by causing the damage negligently or by failing 


to apply duc care, then an action would also lie against 


them. 
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7. Under art. 59 of the Swiss Federal Constitu- 


tion a Swiss Court would have jurisdiction over an action 


brought by a purchaser of Common Shares of I.0.S. Ltd. 
against any defendant having its residence (or in case of 
a corporate defendant its registered office) within the 
territory of the court. Under Swiss federal law the court 
also has jurisdiction of companies at the location of their 
“registered branches" with respect to claims related to the 
activities of the branch. Whether a Swiss Court would have 
jurisdiction over an action against a non-resident defendant 
depends on the laws on civil procedure of the respective 
Canton (the Swiss Confederation is divided into 25 Cantons 
which have théir own laws o.. civil procedure). Most 
cantonal laws on civil procedure recognize an election of 
jurisdiction by the parties and under the laws of most 
Cantons the csurts have jurisdiction over actions against 
non-resident defendants, if assets of the defendant have 
been attached within the territory (e.g., Zurich § 10 ae 
Geneva § 57 e). Furthermore the laws of many Cantons pro- 
vide that their courts may have jurisdiction also under 
other special conditions such as the following: 
(a) In cases of foreign individuels or 

companies having a "place of business" in 

Switzerland, most Cantons grant jurisdiction 

to the court at the location of this "place 

of business" with respect to claims related 

to the activities of such "place of business" 


(e.g., Zurich § 2 No. 6). 
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(b) Practically all Cantons admit the juris- 
diction of the court at the "place of abode" of 
an individual who has no domicile. In some Can- 
tons the condition that the defendant has no 
domicile is interpreted as "no domicile in 
Switzerland”. 

(c) Some Cantons (e.g., Berne § 26, 
Lucerne § 35, Basle § 4) admit suits based on 
art. 41 CO at the place where the unlawful act 
has been committed (forum delicti commissi). 

(d) Under the laws of a few Cantons (e.g., 
Geneva § 57) the mere fact that the plaintiff had 
his residence within the Canton at the time when 
concluding the agreement on which his claim is 
based creates jurisdiction for actions against 
persons residing outside of Switzerland. 

8. Normally a non-resident can bring an action 
before a Swiss Court under the same conditions and in the 
same manner as a resident. There are, however, a few 
exceptions to this rule: 

(a) The laws of some Cantons provide that 

in case of an election of jurisdiction by the 
parties the courts may refuse to accept the case 


unless at least the plaintiff has its residence 


or its registered office within the Canton (e.g. 


Zurich § 16). 

(b) Under the laws of most Cantons a non- 
resident plaintiff may be requested to make a 
deposit for litigation expenses, even in cases 
where such a deposit cannot be requested from a 


plaintiff residing in Switzerland. 
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9. The laws which would b appiicG oy & Swiss 


Court would depend on the cause on which the action is 


based: 


(a) An action based on ‘ort wonld be surtect 
to the law of the place of the danscing aciims 
(lex loci delicti commissi), but vader the ie 
vailing Swiss theory not only the place where the 
action was committed, but also the place where 
the action had its effect would be considered as 
locus delicti commissi. Consequently the plain- 
tiff would be entitled to choose between the laws 
of the place where the prospectus was issued and 
the laws of the place where he toox notice of the 
prospectus and gave the order to purchase Common 


Shares of I.U.S. Ltd. 


(b) An action based on liability for defects 


of assets sold would in the absence of special 
circumstances be governed by the laws of the 
country where the seller had its residence or 
its principal office. 

(c) An action based on liability for the 
issuance of a prospectus would normally be 
governed by the laws of the country under the 
laws of which the corporation was incorporated. 

If this law should not give adequate protection, 
the court would either apply analogously Swiss 

law on the liability for the issuance of a pros- 
pectus for a Swiss company (art. 752 CO) or revert 
to the general provisions of Swiss law (art. 41 CO 
if there is no contractual relation between the 
parties, or art. 197 CO if a contractual relation 


exists). 
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(d) The question of whether or not an action 


under any of the three above mentioned causes is 
barred by the statute of limitations would be 
decided by a Swiss Court according to the laws 
of the country which govern the claim as such. 

It should be noted that according to the laws on 
civil procedure of most Swiss Cantons a court may assume that 
the applicable foreign law is identical with Swiss law, Lt 
foreign law would be applicable and if the parties have not 
submitted to the Swiss Court satisfactory evidence for the 
contents of the applicable foreign law (e.g., Zurich § 100, 
sec... 2). 

10. If the present action is maintained as a class 
action on behalf of all purchasers of Common Shares of I1.0.S. 
Ltd. in the 1969 offerings and if it results in a judgment 
against this class in favour of the defendants, in the event 
a class member were to institute a new action in Switzerland 
against some or all of the same defendants, a defendant may 
request that the Swiss Court "recognize" this judgment as 
having effect also in Switzerland so as to bar the new 
action by the class member. Whether a Swiss Court would 
recognize the judgment as a bar to the new action is a 
question which to my knowledge ‘as not yet been decided by 
a Swiss Court, since in Switzerland there is no kind of 
procedure available which would be comparable to the U.S. 
class action procedure. 

11. Each Swiss Canton has enacted its own rules 
concerning the recognition and enforcement of foreign 
judgments. These rules apply with respect to the judgment 
of courts in all countries which have not concluded a 
convention with Switzerland concerning the mutual recog- 


nition and enforcement of judgments; they also apply to 


-li- 
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the recognition and enforcement of judgments of U.S. courts. 
While the conditions under which the foreign 
judgments are recognized or enforced differ from Canton to 
Canton, there is an accepted rule that recognition or 
enforcement of foreign judgments is excluded if it is 
incompatible with Swiss public policy. A foreign judgment 
is considered as being contrary to Swiss public policy not 
only if the decision on the merits is contrary to funda- 
mental rules of Swiss law, but also if the decision was 
based on a procedure in which rights of the parties were 
violated which in Switzerland are considered as fundamental. 
12. I am of the opinion that a Swiss Court would 
consider a class action procedure with respect to a member 
of the class who has not at the outset "opted in*, i.@., 
who has not signed and returned a written document agreeing 
to be bound in this action, as contrary to Swiss public 
policy, regardless of whether the notice given him was by 
publication or by direct individual notification. This 
follows from two basic principles of Swiss law and Swiss 
civil procedure, namely 
(a) the rule that a court shall act only 
upon request of the parties (so-called "Dispositions- 
maxime", "ne procedat judex ex officio") and that 
consequently a plaintiff has the right to decide 
when, where and how -- within the framework of 
applicable law -- he wishes to bring his action. 
(b) The basic right of the parties under 


all the Swiss laws on civil procedure to be 


heard ("Recht auf rechtliches Gehor") , which is 


161A-0 


considered an emanation from the constitutional 
provision that "all Swiss are equal before the 
law" (art. 4 of Federal Constitution). 


I am, therefore, of the opinion that a Swiss 


Court would not recognize a judgment in favour of the 


defendants in this action as a bar to a new action by a 
class member who had not opted in. 

13. If prospective members of the class were 
required to opt in in order to become members of the class 
it is uncertain whether a Swiss Court would recognize a 
judgment adverse to the class as a bar to a new action. 

(a) A judgment in this case could constitute 
a bar to a new action only if the rejected claim 
and the claim asserted with the new action are 
"identical", i.e., based on the same facts. While 
it is likely that a Swiss Court would consider any 
claim by a class member which is based on the in- 
correct statements in the prospectus against a 
defendant in this case as identical with the claim 
asserted in this case, this cannot be predicted 
with certainty since under Swiss law the "res 
iudicata" doctrine applies only to the final con- 
clusions of the court, i.e., the finding that the 
claim of the plaintiff in such and such an amount 
existed or did not exist. Under Swiss law the Swiss 
Court is not bound by any findings of fact of 
the U.S. court, even though they were essential 
for the decision. 

(b) It could be argued that even a class 


member who has “opted in" did not have the full 
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rights of a party in this action including the 
right to choose his own counsel, the right to 


participate in pre-trial proceedings and the 


right to appeal. 


However, the merits of this argument would 
in my opinion be rather moderate since before 
“opting in" a prospective class member was free 
to inquire about his right under the class action 
procedure. It is, therefore, likely that the act 
of “opting in" would under normal circumstances 
be considered as accepting the limitation of 
procedural rights in a class action. 

I am, therefore, of the opinion that the defence 
that a judgment in this case in favour of the defendants 
should be recognized as a bar to a new action by a member 
of the class who has opted in, would have certain legal 


merits before a Swiss Court. 
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Affidevit of Jacques H. wart AS , of Motion to 
Dismiss, Exhibit D Annexed to Drexel, Firestone Motion 


United States District Covrt 
Southern Districl of New York 
eoanenceemanendace sees nes weaermeseena ab coaeenet wninebincees x 
Howard Bersch, : 
plaintiff, : 71 civ. 5373 (sjr) 
- against - 2 


Drexel Firestonc,ine., et al., ¢ affidavit 


defendants, 
wer rn nnn en raatetanet 
The Netherlands, City of Amsterdam. 
Embassy of the United States of America 


) 


_ Jacques Menuri Warmelink , being duly sworn, says: 

1. I am a partner in the partnership of Pierson, Heldring 
and Pierson ("Pierson, Heldring"), one of the defendants in the above 
entitled action. J make this affidavit in support of the motion of 
Pierson, IIeldring to dismiss the plaintiff's complaint for lack of 
personal jurisdiction over it. ' 

2. I have been a partner at Pierson, Neldring since 
lst January 1969. I am familiar with the facts concerning the 
partnership's participation in the underwriting of 5,600,000 shares 
of newly issued I.0.S. Ltd. common stock in September 1969 as well 
as the firm's other business rations for the same tine period 
relevant to this suit. 

3. Pierson, Heldring is a merchant banking house and 
has its principal officcs at Herengracht 211, Amsterdam, The 
Netherlands. It has no offices in the United States, nor are there 
any subsidiaries of Pierson, Heldring which have offices or do 
business in the United States. 

4, From even prior September 1, 19€9 and continuing 
to date, Pierson, Heldring did not transact any business in tie 
United States. From time to time from our offices outside the United 
States, Picrson, Heldring has arranged for the exceutions of securities 
transactions on the United States market-by American brokers. However, 
this arrangement did ‘not entail the performance ef any activities by 
Pierson, Heldring within the United States. 

5. In 1969, Pierson, Meldring was invited to participate 
and did participate as one of six managing underwriters for an offering 
of newly issued I.0.S. common stock, The remaining managing underwriters 
were: Drexel Firestone, Inc., Smith Barney & Co. Incorporated, 

Banque Rothschild, Mill Samuel & Co. Limited, and Guiness Mahon & 
Co. Limited. : ; . 
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6. All ‘son, HeTdeing's work on this underwriting 
was performed complete, -tside the dnitled States. 

7. As a prerequisite to participation in the offuring, 
Pierson, Heldring agreed not to offer or sell I,0.5. common stock 
to United States citizens, partnerships or corporations, or to make 
any offers or sales in the United States (section 5 of the Agreement 
among Underwriters). The same commitment was undertaken by each 
underwriter and dealer who took part in the Drexel Group offering. 

8. According to our records of sales to retail customers, 
and to the west of our knowledge, no offers or sales were made in the 
United States, or to any United States persons or business entitics. 
Furthermore, according to our records and ‘knowledge, the citizenship 
and territorial restrictions described above have not been violated 
by any of the participating underwriters and dealers who participated 


in the offering. 


the Netherlends “a ) 
Noith Hoilsrd (Noord-Holland) 


$s 
ng £54 3 
neral of ihe United States of America 


Sworn to before me this 


2 th) day of October 1973. 


LYMAN W. PRIEST 


Consul of the United States 
of America, 
at Amsterdam, The Netherlands 


DAs 
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Affidavit of Peter G. Gallichan in Support of Motion to Dismiss, 
. PARES Vai Cin Exhibit E Annexed to Drexel, Firestone Motion 


. H 
| 
' 
' 
| 
P Al AFR ID 
! } ° : 
P . at e " waeatitek” 
¢ ) KIN ( ¢ T BRI IN AND 1 {THE TRi ) 


ee ees eee 
ide] 
nn 
, 
ory 


MBASSY OF THE UNITED STA So OF AMERICA 


PEYEX GRANDIN GALLICHAN of 27 Grassmount, London, S.E.23 


i. { am a Director of Vill Samucl & Company Limited 

("hail Sar sot) of i) Defendants in this action. s 

make this A vit in support of the Motion of Hill Samuel 
the Complaint for Lack of Personal Jurisdiction. 


2 I have served as Director froin March 31 1969, to 


nrescut and am familiar with the facts surrounding Hil) 


i's paxtietration in the underwriting of 5,600,000 
cheres of newly issued 1.0.8. Ltd. ("I.0.S.") Common Stock 
in September, 1969. I am also familiar with the general 


business conducted by Hill Samuel during the time period 


rolevan to this suit. 
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3 Hill Samuel is a merchant } 
in Great Britain, and has its princi 
100 Wood Street, London, Engiana, 


office j he United 


From even prio 


srican market 


activities 


xctions had no connec 


pany which in turn 


to 


e process 1j Samur >I 1zse companies but 


‘ather attempted 


bs Gescribe 


“ORE ME 
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Affidavit of Hugh M. Sassoon in Support of Motion to Dismiss, 
_Exhibit F Annexed to Drexel, Firestone Motion 
UNITED STATES DISTRICT Court 


SOUTHERN DISTRICT OF NEW YORK 


HOWARD BERSCH 


BRTvaytM 


ONDON, ENGLAND 


THE UNITED STATES OF AMERTC 


HiUGH MEYER sSSOON 33 Chester Sauare, London, 


a Director of Guinness Mahon & Cc 
Mahon"), one of the Defendants in the above- 
action. I make this Affidavit in support of the 


Motion o£ Guinness Mahon to Dismiss the Complaint for Lack 


of Personal Jurisdiction over it. 


2- I have held the position of Director since February 


1967, and am familiar with the circumstances of Guinness 


in the underwriting of 5,600,000 


shares of newly issued I.0.S. Ltd. ("1.0.S.") Common Stock 
in September, 1969. Additionaliy, I am familiar with the 
jenexa? affairs of Guinness Mahon * the time period 


relevant to this suit. 


Guinness Mahon is a merchant banking firm, inc 
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under the laws of Great Britain, with Headquarters offices 
located at 3, Gracechvurch Street, London, Englan2. Guinness 


hon has never mainteined an office in the United States. 


4. Prom prior (5 Soptembor 1, 1969, and continuing to 

the present, Guinness Mahon has not transacted any husiness 

to the United States. From ovr offices in the United Kingdécn, 
Guinness Mahon does arrange from time to time for the execution 


of secuxities transactio.s in the United States by American 


brokers for some of its clients. However, thease errangements 
have never necessited a business activity within the United 
4 > , ) _ 
uncerwri IM. 
5. A subsidiary of Guinness Mahon, Guir1ness Mahon 


‘presentation Co., Inc., has mainteined . office in New 
York City for a number of years. It does net, however, 
act any husiness in the United States and serves only 
> a communications convenicnce, It is not an agent of 
Guinness Mahon or otherwise authorised to accept service of 
precess on Guinness Mahon's behalf, nor did Plaintiff purport 
to effect : vice ef process on Guinness Mahon via this entity, 


Nov was this subsidiary in any way connected with the I.0.s. 


Oo. In 1969, Griirness Maiion was invited to parrictpate 
sccepted the position as one of siv maneging unearuriters 


aon of ferine of 5,600,000 snares of 1.0.8. Common Stock. 
Pha rewsindass managiug undersritecs were: birer-1 Firestone, 
fyo., Smith Barney & Co. Inc., Banaue Rothscni ld, ial] 


Sanuel e@ Co. Ltd., aud Piersor, HYeidring and Pie 


;Oon. 


ALL w On 1: Offering, done by Cuinness Mahon wes 


co plicaed covpletely outside the United States. 


. | . . 
: 
° ' 
8. As a preraqisite to periis ion in tle of faving, ; 
Gu nness Mahon agrecd not to of Foe Oo. sel? T.0.8. Wg 
' Stock to United States citizens, ptt nership: Of corpusabions - 
or to Main: any offers or sajas in tie: Uiite ! Gteten (Seckia: 
3 of the Agreemont atong undo gay fire ‘Rite comnd tirent : 
was undertaken by each undarwriter oi Cealer wo tuck part } 
Lm tc Giratrtng. 
a AB Ving io o' record o e to $1 cus cOoMeyY 
‘ and to the best of cur knowledge, Guinness I's vile GOL Make 
any offers or sales in the United Statics, or to Unit: 1 Shotes | 
' 
persons or business entities. Mos ov, accecding to our 


records and knowledge, tiere has rot boom en 9ffer or sale 


in violation of the restrictions by any of t} uncerwriters 


and dealers who perticip ited in tix ocLluring. 
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vVICH CONSU: OF TES UNITED STATES \ 


OF AMERICA AT LONDON, ENGLAND. 
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Excerpts from Drexel Prospectus 


IOS 


INVESTORS OVERSEAS SERVICES 


1.0.S., Ltd. 5,600,000 Common Shares 


Certificates for the Common Shares will be issued and transferred only in registered form until the close of 
business on November 29, 1969. Thereafter, if requested by the holder, the Common Shares may be excharged 
free of charge for Beat>r Share Warrants which may be transferred by delivery. 


Prior to this offering there has been no market for the Company’s Common Shares. Application has been 
made to list the Common Shares on the Montreal and Toronto Stock Exchanges. Acceptance of listing is subject 
to the filing of required documents and evidence of satisfactory distribution, both withi., 90 days. The Common 
Shares will be called for trading on these exchanges 90 days following termination of the offering provisions in 
the Agreement Among Underwriters entered into in connection with this offering. Application has been made to 
list the Common Shares on the Luxembourg Stock Exchange and the required noiice of listing will be published 
in the Luxembourg Official Gazette on October 4, 1969. A listing application will also be filed with the Amsterdam 


Stock Exchange. 


Offering Underwriting Proceeds to 
Price Discounts Company 
Te iss sec cicssnscanci yp oesecenecotoreteemnecenaes | asain eee $0.325 $9,675 


Totsi scosesoneneseresties rontrcssenirecnisnacemioecesmnis Ws: SOCIO $1,820,000 $54,180,000 


In addition to the underwriting discounts shown above, the Company is paying management fees to the 
Underwriters’ Representatives named below and estimated expenses of the offering, which together amount to 
approximately U.S.$0.38 per share. The total management fees are U.S.$1,400,000 and the total expenses incurred 
in connection with this ot.cring, including the out-of-pocket costs of the Underwriters, other than their counsel fees, 
are estimated at U.S.$714,000. 


The Common Shares offered by this prospectus are not registered under the United States Securities Act of 
1933 and are not being offered in the United States of America or any of its territories or possessions or any areas 
subject to its jurisdiction (the ‘“‘United States”) or in Canada or Mexico; or to nationals or citizens of or persons 
resident or normally resident in the United States or to certain other persons and organizations described under 
“Underwriting”. In addition, su. Common Shares are not being offered in this offering to directors, officers, 
full-time employees or sales personnel of I.0.S., Ltd., its subsidiaries or affiliates or their immediate families. 


The Common Shares are offered, subject to prior sale, when, a3 and if issued by the Company and accepted by 
the Underwriters and subject to the approval of certain legal matters by counsel for the Underwriters, and to the 
satisfaction of certain other conditions. It is expected that the Common Shares will be delivered to the Underwriters 
on or about October 15, 1969 at The Bank of New York, 147 Leadenhall Street, Londor E.C.3, England. 


DREXEL HARRIMAN RIPLEY 
BANQUE ROTHSCHILD eae GUINNESS MAHON & Co. LIMITED 
HILL SAMUEL & Co. LIMITED PIERSON, HELDRING & PIERSON 
SmirH, BARNEY & Co. 


September 24, 1969 
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LO.S., Led., a company incorporated under the laws of Canada (‘‘IOS”’), is primarily a holding company. For simplicity of 
various activities conducted by IOS and one or more of its subsidiaries or by one or more of such subsidiaries are 
referred to as activities of the ‘“Company”’ in this prospectus, unless identification of the particular subsidiary or subsidiaries is 
required for clarity. 
TABLE OF CONTENTS 
Page 
ree ae Promotion and Sales.......... Ss Dee 
Management and Resale... ..ccccccnnenene 
Engineering and Construction 
Investment Properties International, 
Limited.............. 


Purpose of Issue and Use of 
Other Offerings 

Dividend Policy 
Capitalization... 


Description of Share Capital 2 ccnnmennnnnnnees 
Dividend Rights and Stock Splits................ 
Voting Rights... ccc aticcimente 
Issue of Subscription Rights 
COGUOESIOI ieee cms 
Bearer Share Warrants................. 
Taxation of Shareholders............. 
General...... 


Insurance.................... 
Other Activities... 
Government Regulation 
Mutual Funds 
Insurance 
Banking sachoanictenetay its 
United States Securities Business........... 
ORE ee aetna ade 
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Management of the COmpany.........ccccccosrnnnnann sue 
Remuneration of Officers and Directors 
Executive and Administrative Personnel. 

| SER hs SEE ele ae MEE le nee AER Pe 

Competition nner een eee Ones a eae Se EER Eo on noe eterna 


Statements of Consolidated Income and Retained 
Earnings ... 


Sale of Mutual Funds...................... 


The IOS Investment Program.................... Underwriting... eethe cee ‘oi! 
so a Administrative Revenue........... SS LL RE TE I oe 
<n eee EE Legal Opinions............-- 


Principles of Fund Management. ............ Approval of Directors and Officers __...___._-_... 


Funds Managed by the Company...... Consent of Independent Public Accountants... 
aN as crest emt ce Financial Statements—Table of Contents___._. 


Commercial Banking Be : me Tas 
Investment Banking coon Appendix I, IOS and Principal Subsidiaries... 


Other Financial Activities................ Appendix II, Defined Terms... 
All monetary amounts in this prospectus are stated in United States dollars unless the contrary is expressly indicated. 


1OS and its subsidiaries are prohibited by Canadian law from purchasing any Common Shares of IOS. This restriction 
does not pertain to the selling shareholders referred to under “Other Offerings” and there can be no assurance that they will 
not purchase Common Shares at any time. 

In connection with this offering, the Underwriters may over-allot or effect transactions which stabilize or maintain the 
market price of IOS Common Shares at a level above that which might otherwise prevail in the open market. Such stabilizing, 
if commenced, may be discontinued at any time. In addition, over-allotment and stabilization may independently take place 
in connection with the offering in Canada referred to under “Other Offerings”. 

No dealer, salesman or other person has been authorized to give any information or to make any representation in 
connection with this offering other than those contained in this prospectus and, if given or made, no such information or 
representation should be relied upon as authorized by the Company or by any of the Underwriters. This prospectus 
does not constitute an offer to sell or a solicitation of an offer to buy any IOS Common Shares in any jurisdiction to any 
persons to whom it is unlawful to offer the Common Shares. The English language version of this prospectus shall contro! 
any questions arising from its translation into othcr languages. 
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THE COMPANY 


The Company is an international sales and financial service organization principally engaged in the sale and management 
of mutual funds and complementary financial activities, including: (a) investment and commercial banking, providing 
financial services, among others, in connection with the purchase and carrying of mutual fund shares; (b) sales and manage- 
ment of real estate investments and properties; and (c) life insurance, principally equity related policies and mutual fund 
program completion insurance. Consolidated net income has increased from $1,683,000 in 1964 to $14,369,000 in 1968. 


In terms of its sales volume, the Company presently is the largest distributor of mutual funds and related equity investment 
products in the world, and, in terms of assets under management, the largest manager of mutual funds outside the United 
States. Total net assets of the mutual funds managed by the Compzny have risen from $1 19,668,000 at December 31, 1964 
to $1,821,754,000 at August 31, 1969. At June 30, 1969, about two-thirds of the investments in securities held by Company- 
managed mutual funds were invested in equity securities of United States corporations, and approximately one-third was 
invested outside the United States. 


The Company attributes its success in large measure to its selling force which is trained in financial planning related 
to the Company's products and services. The sales force, which now numbers in excess of 13,000, works under close direction 
and receives an opportunity for equity participation in the Company, as well as sales commissions. The Company employs 
more than 3,000 executive and administrative personnel to support the sales force and to service its more than 750,000 fund, 
bank and insurance accounts. 


The Company’s principal executive offices are at 119, rue de Lausa Geneva, Switzerland and the registered office of 
IOS is located at 800 Dorchester Boulevard West, Montreal, Canada. In a dition, the Company maintains more than 200 
regional sales, administrative and information offices throughout the free world. The Company had its origin in a mutual 
fund sales business founded by the Company’s chief executive officer, Mr. Bernard Cornfeld, in Paris in 1956. This business 
was incorporated as a Panamanian corporation in 1960 and expanded to include mutual fund management and other financial 
activities. The Panamanian corporation was reconstituted as a Canadian corporation during the week commencing June 20, 
1969, without change in management. 


A diagram showing IOS and its principal subsidiaries appears as Appendix I. A list of defined terms used in this prospectus 
appears as Appendix II. 


PURPOSE OF ISSUE AND USE OF PROCEEDS 


The principal purpose of this offering is to establish a market for IOS Common Shares. 


The proceeds to be derived by IOS from this offering are estimated at $52,066,000, after the payment of the expenses 
of this issue, and will be invested initially in time deposits or other money market instruments. It is contemplated that the 
increased working capital will be used to develop and expand the Company’s activities, primarily in the banking and insurance 
areas. 


OTHER OFFERINGS 


In addition to the offering made by this prospectus, approximately 490 present 10S shareholders are offering an aggregate 
of 5,392,000 Common Shares in two other offerings. Of this number, 3,942,000 Common Shares are being offered through 
Investors Overseas Bank Limited (“IOB”), a bank owned by the Company, to approximately 25,000 persons, including 
Company employees and sales personnel, certain investors in mutual funds managed by the Company and other persons 
having continuing business relations with the Company. The remaining 1,450,000 Common Shares are being offered in 
Canada by a Canadian banking group headed by J. H. Crang & Co. Both offerings are being made at the same offering 
price as the offering made by this prospectus, and the per share net proceeds to the sclling shareholders are equal to 
$9.675. The closings of all of the offerings will occur simultaneously. 


DIVIDEND POLICY 


It is contemplated by IOS that no cash dividends will be paid to shareholders during the next scveral years, but that 
dividends in Common Shares will be declared at least annually. Suitable arrangements will be made by JOS so that ho’ders 
of Common Shares wishing to dispose of their dividend shares for cash may conveniently do so. TOS intends to continue 
its past practice of frequently splitting its shares. 


ae * 


Directors and Officers 
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MANAGEMENT OF THE COMPANY 
The names, home addresses and principal occupations of the directors and officers of IOS are as follows: 


Home Address 


Count Carl Johan Bernadotte 3, Villa Emile-Bergerat, 


Martin Montague Brooke 


Christian Henry Buhl III* 


Allen Richard Cantor* 


Pasquale Chiomenti 


Bernard Cornfeld* 


Edward Joseph Coughlin, Jr. 


Edward Morton Cowett* 


Harvey Felberbaum 
Richard Gangel* 
Kent Gordis** 


Richard Hammerman* 


Ben Heirs** 


Roy Kirkdorffer 


George Landau* 


Jay Francis Leary 


Melvin Lechner 


Erich Mende 


George von Peterffy 


Norman Rolnick 


92, Neuilly-sur-Seine, 
France 

Duxbury House, Chantry 
View Road, Guildford, 
Surrey, England 

Les Charmettes, Gland, 
Vaud, Switzerland 


Port Choiseul, 
Rue Marchard, Versoix, 
Geneva, Switzerland 
98, Viale B. Buozzi, 
Rome, Italy 


218, rue de Lausanne, 
Geneva, Switzerland 

4, Place de l’Etrier, 
Chéne-Bougeries, Geneva, 
Switzerland 

Villa Belle Haven, 
Cologny 1223, Geneva, 
Switzerland 

Piazza Monte Savello 30, 
Rome, Italy 

26 Rutland Gate, London 
S.W.7, England 

Grande Coudre, Celigny, 
Geneva, Switzerland 

26 Kingston House South, 
Ennismore Gardens, 
London S.W.7, England 

27, chemin de Bougeries, 
Chéne-Bourg, Geneva, 
Switzerland 

Iichester House, Winnington 
Road, London N.2, 
England 

4, rue des Granges, Geneva, 
Switzerland 


53, route de Suisse, Nyon, 
Vaud, Switzerland 

4, Place de |’Etrier, 
Chéne-Bougeries, Geneva, 
Switzerland 

Am Stadtwald, 
Bad Godesberg, Germany 

6 Coolidge Hill Road, 
Cambridge, Mass., U.S.A. 

1249 Avully, Geneva, 
Switzerland 


Company Office Hele 
Director 


Director 

Director 

Executive Vice President 
and Director 

Director 

President, Chairman of 


the Board and Director 
Secretary 


Executive Vice President 
and Director 

Director 

Director 

Vice President 

Director 

Executive Vice President 
of Financial Holdings 

Director 


Vice President and 
Director 


Assistant Secretary 


Treasurer 


Director 


Director 


Princi 

Chairman, Board of Directors, 
Sundstrand International 
Corporation, Paris, France 

Director, Guinness Mahon & 
Co. Limited, London, 
England 

Chief Officer of Investment 
Management Division of 
Company 

Chief Officer of Company’s 
Sales Organization 


Senior Partner, Studio 
Chiomenti, Attorneys-at-law, 
Rome, Italy 

Chief Executive Officer of 
Company 

Associate General Counsel of 
Company 


Chief Operating Officer of 
Company 


A General Manager of 
Company’s Sales Organization 
A Senior Sales Officer 


Chief Officer of Company’s 
Computer Processing Facilities 

Chief Officer of Company’s 
Insurance Organization 


Senior Officer of Company’s 
Banking Organization 


Chief Officer of United 
Kingdom Sales Organization 


Senior Executive of Company 
responsible for 
Administration 

Lawyer 


Chief Financial Officer of 
Company 


Senior Executive of Company’s 
German Operations 
Associate Professor, 
Harvard Business School 
Comptroller of Company 


Directors and Officers 
James Roosevelt® 


Lawrence Rosen 


Martin Seligson* 
Barry Harman Sterling* 


Robert Sutner 


George Tregea* 

Eli Wallitt*® 

Ira Weinstein 

Sir Eric Wyndham White, 


K.C.M.G.* 
Wilson Watkins Wyatt 
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Home Address Company Office Held 

Villa Beauvoir, Director 
97, chemin de Ruth, Cologny, 
Geneva, Switzerland 

Chemin des Palettes 31, 
Grand Lancy, Geneva, 
Switzerland 

Chemin des Hauts-Crets 19, Director 
Cologny, Geneva, Switzerland 

41, Avenue Foch, Director 
Paris, France 

299 Highland Avenue, 
Ridgewood, New Jersey, 
U.S.A. 

Quai Wilson 43, Geneva, 
Switzerland 

57, route de Collex, Director 
Bellevue, Geneva, Switzerland 

12 Rosemount, Westmount, Director 
Quebec, Canada 

1, Place de la Taconnerie, 
Geneva, Switzerland 

1001 Alta Vista Road, 
Louisville, Kentucky, 
U.S.A. 


Assistant Secretary 


Director 


Director 


Vice President and 
Director 
Director 


Principal Occupation 
Chief Officer of Company’s 
Development Organization 


Officer of Company's Sales 
Organization 


Chief Officer of Company’s 
Real Estate Organization 

Chief Officer of Company’s 
Banking Group 

A Senior Advisor to Company’s 
Sales Organization 


A Senior Officer of Company’s 
Sales Organization 

A Field Director of Company’s 
Sales Organization 

Chief Officer of Canadian 
Sales Organization 

A Senior Officer of Company’s 
Development Organization 

Senior Partner, Wyatt, 
Grafton and Sloss, 
Attorneys-at-law, 
Louisville, Kentucky, U.S.A. 


* Denotes Member of Executive Management Committee (the ““Committee”’). The by-laws of IOS vest in the Committee all powers of the Board 
i meetings of the Directors, and empower the Committee to take all action that might be taken by the Board. 
The Committee is appointed by the Board annually and holds regular meetings at least monthly. All directors who are not specifically appointed 
to the Committee are invited to attend and vote at all meetings. Mr. Edward M. Cowett is the Chairman of the Committee. 
** Denotes ex-officio, non-voting member of the Committee. 


All persons listed above have been in their present principal occupation for the past five years except that the 
following persons had occupations as indicated below prior to joining the Company: 
Count Carl Johan Bernadotte has also been Chairman of the Board of Directors of Sundstrand Hydraulic AB 


of Directors in the interim 


since 1954; 


Edward Joseph Coughlin, Jr. was associated with Paul, Weiss, Goldberg, Rifkind, Wharton & Garrison, 
Attorneys-at-law, New York; 

Jay Francis Leary was associated with Willkie Farr & Gallagher, Attorneys-at-law, New York; 

Melvin Lechner was associated with Arthur Andersen & Co., Independent Public Accountants, New York; 

Dr. Erich Mende is a member of the Bundestag and was formerly Vice-Chancellor of Germany; 


James Roosevelt was a member of the United States House of Representatives as well as the permanent United 
States Representative to Committee II of the United Nations; 
Martin Seligson was President and a Director of Atlantic Improvement Corporation, New York; 

Barry Harman Sterling was a senior partner of Hindin, Sterling, McKittrick & Powsner, Attorneys-at-law, Los 
Angeles, California; and 

Sir Eric Wyndham White was Director-General of The General Agreement on Tariffs and Trade (GATT). 
At September |, 1969 the officers and directors owned an aggregate of 40% of the Preferred Shares including 17°% owned 
by Bernard Cornfeld. After giving effect, as of that date, tc tiis and to the offerings referred to under “Other Offerings’, the 
. percentages will be 37% and 15%, respectively. 


** HK 


“Ye 
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PROPERTY 
Listed below are the Company’s principal executive, administrative, banking and insurance offices at July 31, 1969: 
Owned or Net Annual Expiration Approximate Gross Area in 
Location and Description Leased Rental of Leases Square Meters 


Geneva, Switzerland 
Executive Offices! : 
119, rue de Lausanne Leased S.Fr. 441,892 1975 4,673 
and adjoining premises at 
2-4, Avenue Sécheron 
Administrative Offices: 


16, Chemin de la Voie Creuse Leased S.Fr. 316,373 1972 2,735 
Conference and training facilities: 

Bella Vista Owned 900 
Banking Offices?: 

40 and 23, rue du Rhone Leased S.Fr. 578,320 1972-74 2,700 


an.{ adjacent offices; 
12:, rue de Lausanne 
Nyon, Switzerland*® 
ata Processing Facility Leased S.Fr. 120,000 1972 2,000 


33 


Approximate Gross Area in 
Location and Description uare Meters 


Ferney- Voltaire, France 
Administrative Offices 16,000 
England 
Executive offices*: 
Park House, Park Street, 
London W.1 £11,000 


Portland House, Stag Place, 
London S.W.1 £92,000 


Administrative Offices: 
Wembley Park, Middlesex £61,200 
Canada 
Administrative and Sales Offices: 


Montreal Cdn. $104,714 1975-77 
Toronto Cdn. $39,669 1974 
I.ixembourg* 
Banking Office Lux. Fr. 264,000 1971 
Gerininy 
Ad: iinistrative offices of 1.0.8. 
in t.eutschland GmbH: 
lianich Leased DM 294,852 1970-71 
} d Godesberg Leased DM 54,000 1971 
R . | ing Offices: 
Munich Leased DM_ 59,400 1972 
“rankfurt Leased DM 110,340 1974 
Dusseldorf Leased DM 49,368 1972 
Pre-| rocessing 
Munich Leased DM 386,964 1972 
Yah 
Ac iinistrative office of Fideuram: 
xome Leased $61,000 1970-74 
Banking Office: 
Milan Owned 


(°) The Company has an option to purchase the capital stock of a company owning the building at 119, rue de Lausanne and 2-4, Avenue de 
Séche-on. The Company has leased 2,200 square meters for additional executive offices in a new building at 143, 145, and 147, rue de Lausanne. 
Occuy ancy is scheduled for October 1969. In addition, the Company is constructing a new office building at 1, Avenue de la Paix adjacent to the 
new rue de Lausanne leased space. At estimated completion in September 1970, the building will have 5,660 square meters of gross space. 


(?) ODB has agreed to purchase property on the Quai du Mont Blanc in Geneva. It is contemplated that a new bank building will be 
housed on this site. 


(*) The Company has contracted for the construction of a new data processing center in Nyon. First stages of this building are scheduled for 
completion beginning October 1970. 


(*) These buildings are legally classified as “temporary” by the French government. Construction has begun on a permanent building, estimated to 
be completed in 197]. 


(*) The Company has acquired a leasehold interest in a building located at 25-27 North Row, London W.1. The building comprises a total of 
2,143 square meters and the lease expires on March 25, 1994. The annual rental is £25,000 per annum. 


(*)} The Company has contracted for the purchase of a building at 18, Avenue de la Liberté, Luxembourg. The building has 1,200 square meters 
O} gross space and its cost is approximately $300,000. The anticipated occupancy is Spring 1970. 


The Company’s present executive offices in Geneva and its data processing center in Nyon are located in former residential 
xpartment complexes which have been converted into business facilities. The completion of the new buildings described in 
the footnotes above should make the Company’s administrative operations more efficient and convenient by centralizing 
facilities which are now at different locations in and near the city of Geneva. 


Shares set forth below: 


Name 


|)rexel Harriman Ripley, seaside 
Banque Rothschild oases 
Guinness Mahon & Co. Limited ....... 
Hill Samuel & Co. Limited 
Pierson, Heldring & Pierson 
Smith, Barney & Co. Incorporated . 
Australia 
Ord-B.T. Co. Limited 
Bahamas 
Crédit Suisse (Bahamas) Limited 
The Deltec Banking Corporation Limited 
International Credit Bank (Overseas) Ltd. 
Belgium 
Banque Lambert S.C..S............ 
Denmark 
Den Danske Landmandsbank 
R. Henriques jr.............. 
Kjobenhavns Handelsbank... 
Privatbanken i Kjobenhavn.. ak 
Finland 
Ab Nordiska Féreningsbanken 
K ansallis - Osake - Pankki........... 
France 


Banque Européenne de Financement...............00000: 


ee de I’Indochine................ 
Banque Louis-Dreyfus & Cie S.A. oP 
Banque de Neuflize, Schlumberger, ‘Mallet. 


Banque de Suez et de l'Union des Mines.............. 


Isanque de l'Union sei Sac Industrielle et 


Financiere... see ose reaaseicnit aicdewnecheteshanstiondtieiile 
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UNDERWRITING 
Subject to the terms and conditions of the Underwriting Agreement, dated September 24, 1969, the Underwriters named 
helow have severally agreed to purchase, and IOS has agreed to sell to them, severally, the respective numbers of Common 


Number of 
Common 
Name Shares 
Banque de I’Union Parisienne C.F.C.B. 38,900 
Banque Worms et Cie............ . 38,000 
La Compagnie Fimanciére..necsocnseernenenen 38,000 
Crédit Commercial de France... epeial 38,000 
Finacor...... ae 26,000 
Pinto & Co. (International) Inc. 26, 00 
Germany 
Allgemeine Bankgesellschaft Aktiengesellschaft 26,000 
Allgemeine Deutsche Credit Anstalt 26,000 
Bankhaus Gebriider Bethmann......... 38,000 
Bankhaus Hermann Lampe 
Kommanditgesellschaft : head 38,000 
ankhaus Preusker & Thelen 26,000 
Joh. Berenberg, Gossler & C0. cn nsseceeceenssee 38,000 
Burkhardt & Co.. = Shh cert Ree or 38,000 
Merck, Finck & Co... lk, Rae 38,000 
Poensgen, Marx & Co. 26,000 
August Thyssen-Bank Aktiengesellschaft ee 26,000 
Japan 
The Daiwa Securities Co. America, Inc................ 26,000 
The Nikko Securities Co. Ltd. Fares eae 26,000 
The Nomura Securities Co., Ltd. 26,000 
Yamnaichi Securitios Co. Ltn. eccccccccccseccnseseeenssne 26,000 
Luxembourg 
Banque Commerciale S.A. tees 26,000 
Banque Internationale a Luxembourg a... 26,000 
Banque Troillet 4 Luxembourg S.A... 26,000 
Crédit Industriel d’Alsace et de Lorraine............. 26,000 


Kredietbank S.A. Luxembourgeoise....................... 26,000 


Name 


The Netherlands 
Amsterdam-Rotterdam Bank N.V. 
Bank Mees & Hope N.V. 
|_abouchere & Co. N.V. 

F. van Lanschot... 
Nederlandsche Credietbank N.V. 
Oyens & Van Eeghen N.V. 

N. V. Slavenburg’s Bank....... 


Norway 
Andresens Bank A/S 
Bergens Privatbank ; 
Gunnar Bohn & Co. A/S 
Christiania Bank og Kreditkasse 
Den norske Creditbank 


Sweden 
Skandinaviska Banken 
Svenska Handelsbanken 


United Kingdom 
Astaire & Co. 
Juiius Baer International Limited 
Bank of London & South America wimited 
Barclays Bank Limited 
Wm. Brandt’s Sons & Co. |.td. 
British and Continental Banking Company 
Limited 
Brown, Shipley & Co. Limited 
Cazenove & Co....... 
Charterhouse Japhet & Thomasson Limited 
Glyn, Mills & Co... 
G. S. Herbert & Sons 
The Hong Kong and Shanghai Banking 
Corporation 
P. N. Kemp-Gee & Co. 
Keyser Ullmann Limited 
Kitcat & Aitken 
} sing & Cruickshank 
l.Joyds Bank Europe Limited 
London & Dominion Trust U.K. Limited 
1.. Messel & Co. 
Sunmel Montagu & Co. Limited 
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Name 


Norris Oakley Richardson & Glover 
Panmure Gordon & Co. 
Rea Brothers Limited s 
Rodo International Limited... 
Rowe & Pitman... 
E. D. Sassoon Banking Company Limited 
J. Henry Schroder Wagg & Co. Limited 
Joseph Sebag & Co....... 
Singer & Friedlander Ltd... 
Slater, Walker Limited 
Strauss, Turnbull & Co. 
Ufitec International Limited... 
Vickers, da Costa & Co. 


Wallace Brothers & Co. (Holdings) L Limited........ 


Westminster Bank Limited... 


United States 


Arnhold and S. Bleichroeder, Inc. 

Bache & Co. Overseas S.A. 

Bear, Stearns & Co. 

Blyth & Co., Inc. 

Burnham Securities S.A... 

Clark, Dodge & Co. Incorporated 
Delafield & Delafield S.A.R.L. 
Dempsey-Tegeler & Co. 

Eastman Dillon, Union Securities & Co... 
Emanuel, Deetjen S.A. 


Faulkner, Dawkins & Sullivan Securities Inc. 


First Manhattan Co. 

Goldman, Sachs & Co. 

Havenfield Corporation 

Hayden, Stone Incorporated 

Hirsch & Co. 

W. E. Hutton Underwriting Ltd. 

Loeb, Rhoades & Co. 

New York Hanseatic International Ltd. 
R. W. Pressprich & Co. (Overseas) Ltd. 
L. F. Rothschild & Co. 

Shearson, Hammill & Co. Incorporated. . 
Stralem, Saint Phalle Overseas, Inc. 
Weeden & Co. 

Dean Witter International Inc. 


Total 


38,000 


5,600,000 


—— _ 


The nature of the Underwriters’ obligations is such that all Common Shares must be purchased if any are purchased. 
The Underwriters’ obligations are not contingent on the other offerings described herein. 


IOS has agreed to reimburse the Underwriters for all their out-of-pocket expenses other than counsel fees, and IOS and 
the Underwriters have agreed to indemnify each other against certain liabilities. The Company is also paying the Represen- 
tatives of the Underwriters an aggregate management fee of $1,400,000. 


IOS has agreed not to offer or sell any Common Shares for a period of 90 days after the date of this prospectus. 
10S and its subsidiaries are prohibited by Canadian law from purchasing any Common Shares of IOS. This restriction on 
rurchases does not pertain to shareholders selling in the other offerings and there can be no assurance that they will not 

)-urchase Common Shares at any time. IOS has also agreed that none of the mutual funds managed or controlled by it will 


}tchase any Common Shares. 
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The Underwriters have agreed that “* ~ will not directly or indirectly offer, sell or deliver Common Shares in this offering: 
(i) in the United States; (ii) in Canau_ .1 Mexico for a period of six months after the date of th's prospectus except for de- 
liveries in Canada solely for the purpose of registration of Common Shares; (iii) to nationals or citizens of or persons 
1esident or normally resident in the United States (U.S. persons”); (iv) to partnerships or associations any of whose partners 
or members are U.S. persons (“U.S. partnerships or associations”); (v) to corporations incorporated in, domiciled in or 
having their principal place of business in the United States or which are controlled by such corporations, U.S. persons, or 
U.S. partnerships or associations (U.S. corporations”); or (vi) to others for reoffering, resale or delivery directly or indirectly 
in the United States, Canada or Mexico or to U.S. persons, U.S. partnerships or associations or U.S. corporations, and that 
any securities dealer to whom they sell Common Shares will agree that it is purchasing such Common Shares as principal and 
will not directly or indirectly reoffer, resell or deliver such Common Shares in the United States, Canada or Mexico or to U.S. 
persons, U.S. partnerships or associations, or U.S. corporations. 


A ruling has been obtained from the United States Internal Revenue Service to the effect that United States Interest 
Equalization Tax will be payable, if, notwithstanding the above agreements, any U.S. person (as defined in the United States 
Internal Revenue Code) purchases Common Shares in this offering. 


The Underwriters have further agreed that they will use their best efforts not to offer, sell or deliver Common Shares to 
directors, officers, full-time employees or sales personnel of the Company or their immediate families. 


Purchasers of Common Shares may be required to pay stamp taxes and other charges in accordance with the laws and 
»ractices of the country of purchase, in addition to the offering price. 


The Underwriters propose to offer the Common Shares to retail purchasers at the offering price set forth on the cover of 

‘his prospectus. The Underwriters have agreed that sales to Selected Dealers by the Representatives of the Underwriters for 

he accounts of the Underwriters may be at the offering price less a concession not exceeding $0.15 per share. There will be 

reallowance of $0.05 per share on sales to dealers who are not members of the Selected Dealer group. The Representatives 

of the Underwriters are authorized to change the offering price, the concession to Selected Dealers and the reallowance at any 
‘ime after the initial offering. 


Banque Rothschild, a Representative of the Underwriters, has entered into an agreement with the Company relating to 
‘he sale of securities of an investment company in France. See “‘Business—Rothschild-Expansion”. Guinness Mahon & Co. 
| imited, a Representative of the Underwriters, of which Martin Brooke is a director, acts as one of the sub-advisors giving 
portfolio advice to the Company and carries out banking transactions with the Company. The Company is discussing with 
}Drexel Harriman Ripley, Incorporated and Smith, Barney & Co. Incorporated, Representatives of the Underwriters, the 
appointment of European offices of those firms as sub-advisors. The Company is also discussing a similar appointment with 
Hill Samuel & Co. Limited, a Kepresentative of the Underwriters. Drexel Harriman Ripley, Incorporated was previously a 
si b-advisor in 1967. 


EXPERTS 


The financial statements of 1.0.S., Ltd. and subsidiaries, IOS Financial Holdings Limited and subsidiaries, IOS Real 
y state Holdings Limited and subsidiary, and JOS Insurance Holdings Ltd. and subsidiaries, included in this prospectus have 
been examined by Arthur Andersen & Co., independent public accountants, for the periods indicated in their reports with 
sespect thereto. In such reports that firm states that its opinions are based on the reports of other accountants with respect 
to certain subsidiaries. Such financial statements are included herein in reliance upon the authority of said firms as experts 
in giving such reports. 


LEGAL OPINIONS 


Legal matters in connection with this offering are being passed upon for the Company by Willkie Farr & Gallagher, 
WWew York, in regard to United States law; Zimmerman, Winters, Worley, Grant, Hugo, Paddon & Bennett, Toronto, in 
regard to Canadian law and Freshfields, London, in regard to English law; and for the Underwriters by Shearman & Sterling, 
New York, in regard to United States law; Blake, Cassels & Graydon, Toronto, in regard to Canadian law and Allen & 
Overy, London, in regard to ~ glish law. The underwriters have also been advised by counsel with respect to certain matters 
in regard to the laws of the Bahamas, Belgium, France, Germany, Italy, Luxembourg, Panama, Spain and Switzerland. 
Reference is made to various law firms named under ‘'Taxation” on whose opinions statements in regard to taxes and dividend 
distributions are based. Allan F. Conwill, a partner o. »/i:\kie Farr & Gallagher, is a director of Investors Overseas Services 
Management Limited and of The Fund of Funds, Limited. 
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APPROVAL OF DIRECTORS AND OFFICERS 


The Executive Management Committee acting pursuant to the By-laws of I.0.S., Ltd., and the following officers of 1.0.S., 
Ltd., have approved this prospectus as accurate and complete and have authorized its use in connection with this offering. 


Bernard Cornfeld, 
President and Principal Executive Officer. 


Edward M. Cowett, 
Executive Vice President and Principal Operating Officer. 


Melvin N. Lechner, 
Treasurer and Principal Financial Officer. 


CONSENT OF INDEPENDENT PUBLIC ACCOUNTANTS 


As independent public accountants, we hereby consent to the use of our reports and to all reterences to our firm 
included in or made part of this prospectus. 


ARTHUR ANDERSEN & CO. 


Zurich, Switzerland, 
Scptember 24, 1969 
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REPORT OF INDEPENDENT PUBLIC ACCOUNTANTS 


bo ).O.S., Lrp.: 


We have examined the consolidated balance sheet of 1.0.S., Lid. [a Canadian corporation and successor, subsequent to 
the date of this report, to 1.0.S., Ltd. (S.A.)] and Subsidiaries as of December 31, 1968, and the related statements of con- 
solidated income and retained earnings (included elsewhere in this prospectus) for the five years then ended. Our examination 
wa’ made in accordance with generally accepted auditing standards, and accordingly included such tests of the accounting 
re. irds and such other auditing procedures as we considered necessary in the circumstances. We did not examine the financial 
staiements of certain subsidiaries but we were furnished with reports of other auditors thereon. The information in Note | 
to. 1¢ consolidated financial statements with respect to certain subsidiaries is presented on the basis of reports of other auditors 


In our opinion, based upon our examination and the reports of other auditors as referred to above, the above-mentioned 
financial statements present fairly the financial position of 1.0.S., Ltd. and Subsidiaries as of December 31, 1968, and the 
results of their operations for the five years then ended, in conformity with generally accepted accounting principles applied 
on a consistent basis after giving retroactive effect to the change explained in Note 1. 


ARTHUR ANDERSEN & Co. 
Zurich, Switzerland, 
April 15, 1969. 
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To IOS FinanciaAL HOLpiInGs LimITED: 


We have examined the consolidated balance sheet of IOS Financial Holdings Limited (an English corporation and a 
wholly-owned subsidiary of 1.0.S., Ltd.) and Subsidiaries as of December 31, 1968, and the related statements of consolidated 
income, retained earnings and legal and special reserves for the three years then ended. The financial statements for ali years 
reflect the acquisition as of June 30, 1969 (subsequent to the date of this report) of Liquidations Limited as discussed in 
Note | to the financial statements. Our examination was made in accordance with generally accepted auditing standards, 
and accordingly included such tests of the accounting records and such other auditing procedures as we considered necessary 
in the circumstances. We did not examine the 1966 and 1967 financial statements of certain subsidiaries but we were furnished 
with reports of other auditors thereon. 


In our opinion, based upon our examination and the reports of other auditors as referred to above, the accompanying 
financial statements present fairly t’ financial position of IOS Financial Holdings Limited and Subsidiaries as of December 31, 
1968 and the results of their operations for the three years then ended, in coniormity with generally accepted accounting 
principles applied on a consistent basis after giving retroactive effect to the change expiained in Note }. 


ArgtTHuR ANDERSEN & Co. 
Zurich, Switzerland, 
April 15, 1969. 
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REPORT OF INDEPENDENT PUBLIC ACCOUNTANTS 


‘yo JOS REAL Estate Hocpincs Lim’TeD: 


We have examined the consolidated balance sheet of [OS Real Estate Holdings Limited (a wholly-owned English sub- 
sidiary of 1.0.S., Ltd. and successor, subsequent to the date of this report, to Investors Development Corporation Limited) 
and Subsidiary as of December 31, 1968 and the related statements of consolidated income and retained earnings for the 
period from commencement of operations (October 1966) to December 31, 1968. Our examination was made in accordance 
with generally accepted auditing standards, and accordingly included such tests of the accounting records and such other 
auditing procedures as we considered necessary in the circumstances. 


In our opinion, the accompar’ “ng financial statements present fairly the financial position of IOS Real Estate Holdings 
J.imited and Subsidiary as of Dece = ~t 31, 1968, and the results of their operauons for the period from commencement of 
operations to December 31, 1968 in conformity with generally accepted accounting principles arolied om a consistent basis. 


ARTHUR ANDERSEN & Co. 
Zuiich, Switzerland, 
Apiil 15, 1969. 
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REPORT OF INDEPENDENT PUBLIC ACCOUNTANTS 


r 


To IOS INsuRANCE HOoLpINGs LTD.: 


We have examined the consolidated balance sheet of 1OS Insurance Holdings Ltd. (a Canadian subsids of 1.0S., 
Ltd. and successor, subsequent to the date of this report, to The International Life Insurance Company, S.A‘) and Sub- 
sidiaries as of December 31, 1968, and the related statements of consolidated income and retained earnings for the three years 
then ended. Our examination was made in accordance with gerieraily accepted auditing standards, and accordingly included 
the count or direct confirmation with custodian banks of certificates ev'dencing investments and related underlying securities, 
and such tests of the accounting records and such other auditing procedures as we considered necessary in the circumstances. 


In our opinion, the accompanying financial statements present fairly the financial position of IOS Insurance Holdings 
Ltd. and Subsidiaries as of December 31, 1968, and the results of their operations for the three years then ended, in conformity 
with generally accepted accounting principles applied on a consistent basis. 


ARTHUR ANDERSEN & CO. 
London, E.C.2, 
April 15, 1969. 
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SALES AND 


SALES ADMINISTRATION 


aera a 


INSURANCE —- ; 


BANKING AND 
FINANCIAL COMP 


: 


Se eee OVERSEAS SERVICES LIMITED, Bahamas (Principal sales subsidiacy) 

INTERNATIONAL OVERSEAS SERVICES PTY. LTD., Australia 

INVESTORS OVERSEAS SERVICES IN WIEN Ges. mbH, Austria 

INVESTORS OVERSEAS SERVICES (STERLING) LIMITED, Bahamas 

1.0.8. OF CANADA LTD., Canada 

INVESTORS OVERSEAS SERVICES (U.K.) LIMITED, England 

ALTERSINVEST BERATUNGSGESELLSCHAFT FUR ANLAGEPLANUNG 
UND ALTERVERSORGUNG GmbH, Germany 

INVESTORS OVERSEAS SERVICES IN DEUTSCHLAND GmbH, Germany 

INVESTORS OVERSEAS SERVICES (H.K.) LIMITED, Hong Kong 

FIDUCIARIA EUROPEA-AMERICANA, S.p.A., Italy 

INVESTORS OVERSEAS SERVICES (MIDDLE BAST) S.A.L., Lebanon 

INVESTORS OVERSEAS SERVICES IOS (LUXEMBOURG) s. A., Luxembourg 

AGENCIA DE INVESTORS OVERSEAS SERVICES DE PANAMA, S.A., Panama 

SOCIETE D’ INFORMATION I.0:.S. (S.A.), Switzerland 

OTHER COMPANIES (Inactive or in various stages of organization) 


INVESTORS OVERSEAS SERVICES MANAGEMENT LIMITED, Canada 
77% owned (Owner of the following companies): 
FOF MANAGEMENT COMPANY LIMITED, England 
(Investment Advisor to The Fund of Funds, Limited) 
L.LT. MANAGEMENT COMPANY S.A., Luxembourg 
(Investment Advisor to IIT, an International Investment Trust) 
CANADIAN FUND MANAGEMENT COMPANY LIMI 2D, England 
(Investment Advisor to 1.0.S. Regent Fund Ltd.) 
FONDITALIA MANAGEMENT COMPANY S.A., Luxembourg 
(Investment Advisor to Fonditalia) 
VENTURE MANAGEMENT COMPANY LIMITED, Bahamas 
(Investment Advisor to IOS Venture Fund (Internationa!) N.V.) 
IPI MANAGEMENT COMPANY LIMITED, England 
(Investment Advisor to Investment Properties International, Limited) 
INVESTORS FONDS KAPITALANLAGEGESELLSCHAFT mbH, Germany—99°; 
owned (Investment Advisor to Investors Fonds) 
IOS DEVELOPMENT COMPANY LIMITED, England 
(Owner of the following companies): 
1.0.8. STERLING MANAGEMENT COMPANY LIMITED, Bahamas 
(Investment Advisor to The Fund of Funds Sterling Limited) 
1L.V.M. INVEST MANAGEMENT COMPANY LIMITED, Bahamas 
(Investment Advisor to I.V.M. Invest N.V.) 
1.0.8. MANAGEMENT COMPANY LIMITED, Bahamas 
(Investment Advisor to I.0.S. Venture Fund Ltd.) 
REGENT FUND ADVISERS (1963) LTD., Canada 
(Sub-advisor to I.0.S. Regent Fund Ltd., and to 1.0.S. Venture Fund Ltd.) 


OTHER COMPANIES (Managing non-public funds or in various stages of organization) 


IOS INSURANCE HOLDINGS LTD., Canada—78% owned 
(Owner of the following companies): 
THE INTERNATIONAL LIFE INSURANCE COMPANY, S.A., Lu: 
THE INTERNATIONAL LIFE INSURANCE COMPANY (U.K.) LIMITED, 


England 
= Sppaneanie haat LIFE INSURANCE COMPANY (MALTA) LIMITED, 
alta 
THE INTERNATIONAL REINSURANCE COMPANY LIMITED, Bahamas 
“LV.M.” (DE INTERNATIONALE VERZEKERING MAATSCHAPPI)) N.V., 


Netherlands 
OTHER COMPANIES (Inactive or in various stages 0: organization) 


IOS FINANCIAL HOLDINGS LIMITED, England 
(Owner of the following companies): 


OVERSEAS DEVELOPMENT BANK, Switzerland 


ORBIS BANK. Sg} Germany—90 % owned 
INVESTORS BAN) UXEMBOURG, S.A., Luxembourg 
INVESTORS OVERSEAS BANK LIMITED, Bahamas 

10S ACCEPTANCE COMPANY LIMITED, Bahamas 

FINANCIAL INSTITUTIONS MANAGEMENT N.V., Netherlands Aatiiies 
10S ENTERPRISES LIMITED, England 

OVERSEAS DEVELOPMENT BANK (BAHAMAS) LIMITED, Bahamas 
OVERSEAS DEVELOPMENT BANK (STERLING) LIMITED, Baharoas 
BANCA PROVINCIALE Di DEPOSITI E SCONTI _. Italy—96 % owned 
OTHER COMPANIES (Inactive or in various stages of organization) 


10S REAL ESTATE HOLDINGS LIMITED, Epgiand 

(Owner of the following companies): 
INVESTORS DEVELOPMENT CORPORATION LIMITED, Bahamas 
PROPERTY MANAGEMENT S.A., Spain 
PROPERTY MANAGEMENT LIMITED, Bahamas 
INDEVCO MANAGEMENT CORPORATION, N.V., Netherlands Antilles 
10S ENGINEERING AND CONSTRUCTION COMPANY LIMITED, Bahamas 
OTHER COMPANIES (Inactive or in various stages of organization) 


1.0.8. ADMINISTRATIVE S.A., Switzeriand 
SERVICES ACMINISTRATIFS 10S FRANCE S.A., France 


sg tee age COMPANY LIMITED, Bahamas (Publisher of investment 
service) 

INT a SCIENTIFIC SYSTEMS LIMITED, Bahamas (Computer service 
FRONTIERS PUBLISHING COMPANY LIMITED, Bahamas (General Publisher) 
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Excerpts from IOB Prospectus 


I@S 


INVESTORS OVERSEAS SERVICES 


PROSPECTUS 


LO.S., Ltd. 3,950,000 Common Shares 


Certificates for the Common Shares will be issued and transferred only in registered form until the close of 
business on November 29, 1969. Thereafter, if requested by the holder, the Common Shares may be exchanged 
free of charge for Bearer Share Warrants which may be transferred by delivery. 


Prior to this offering there has been no muiket for the Company’s Common Shares. Application has been 

“made to list the Common Shares on the Montreal and Toronto Stock Exchanges. Acceptance of listing is subject 

to the filing of required documents and evidence of satisfactory distribution, both within 90 days. The Common 

Shares will be called for trading on these exchanges 90 days following termination of the offering provisions in 

the Agreement Among Underwriters entered into in connection with this offering. Application has been made to 

list the Common Shares on the Luxembourg Stock Exchange and the required notice of listing will be published 

in the Luxembourg Official Gazette on October 4, 1969. A listing application will also be filed with the Amsterdam 
Stock Exchange. 


Proceeds to 
Offering Selling 
Price 


Commission Shareholders 
iccsinieacmeectes | eae eee $0.50 $9.50 
ssatsinomsidantaniunintdcas SA0, 200000 $1,975,000 $37,525,000 


The Common Shares offered by this prospectus are not registered under the United States Securities Act of 
1933 and are not being offered in the United States of America or any of its territories or possessions or any areas 
subject to its jurisdiction (the “United States”) or in Canaca or Mexico. 


The Common Shares of I.0.S., Ltd. are being offered to the public through three separate offerings: one managed 
by Investors Overseas Bank Limited, a subsidiary of the Company; one in Canada, managed by a Canadian 
banking group; and one principally in Europe, managed by an international banking syndicate. This prospectus 
relates to the offering managed by Investors Overseas Bank Limited. This offering is being made to approximately 
25,000 persons who are either (1) employees or sales associates of the Company, (2) certain clients picsently holding 
investments in managed funds or other products of the Company, or (3) persons who have had a long-standing 
professional or business relationship with the Company. 


INVESTORS OVERSEAS BANK LIMITED 
Nassau, the Bahamas 


September 24, 1969 
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LOS., Ltd., 2 company under the laws of Canada (‘‘IOS’’), is primarily a holding company. For simplicity of 
presentation various activities coaducted by IOS and one or more of its subsidiaries or by one or more of such subsidiaries are 
referred to as activities of the ‘“Company”’ in this prospectus, unless identification of the particular subsidiary or subsidiaries is 


required for clarity. 


The Company... rae 
Warne Oty 
eR ccs 


Description of Share Capital ecccscnnnee 
Dividend Rights and Stock Splits. a 
Lo eae naeenrest 
Issue of Subscription ici 
Conversion... 4 meat 
Bearer Share Warrants... 
Taxation of Shareholders... 


Promotion and ‘Sales... Rome 
Management and Resale... 


Engineering and Construction... 


Investment Properties International, 


OOS 5 ae a TD 
Other Activities... 


Government Regulation cece 


Insurance..... 
Banking...... 


United States ‘Securities Business. Ne suscee 


: . Taxation.. 
Statements of Consolidated Income and Retained 


cies eesrichinaseinsinsiepanclbsiascnsessa otis Management of the ne Company... 


Remuneration of Officers and Directors ee 


Business............ eee ee eee 2 Executive and Administrative Personnel... 


Competition... aEeS eer evnenen re New Property... 


Sale of Mutual Funds... = sinabilice 


The IOS Investment Program..................... The IOS Stock 4 Option P Pian... 
Sales and Administrative Revenue....... ...... 
Program Sales_.._.___... 

Mutual Fund Management... nd 
Principles of Fund Management... 


Funds Managed by the Company. 


Legal Opinions... 

Approval of Directors and 1d Officers... Saw 
Consent of Independent Public Accountants... 
Financial Statements—Table of Contents... 
Se Appendix I, IOS and Principal Subsidiaries... 
Other Financial Activities... Appendix II, Defined Terms... 


All monetary amounts in this prospectus are stated in United States dollars unless the contrary is expressly indicated. 


No dealer, salesman or other person has been authorized to give any information or to make any representation in 
connection with this offering other than those contained in this prospectus and, if given or made, no such information or 
representation should be relied upon as authorized by the Company. This prospectus does not constitute an offer to 
sell or a solicitation of an offer to buy any IOS Common Shares in any jurisdiction to any persons to whom it is unlawful 
to offer the Common Shares. The English language version of this prospectus shall control any questions arising from its 
translation into other languages. 


EXPERTS 


The financial statements of I.0.S., Ltd. and subsidiaries, IOS Financial Holdings Limited and subsidiaries, LOS Real 
Estate Holdings Limited and subsidiary, and IOS Insurance Holdings Ltd. and subsidiaries, included in this prospectus have 
been examined by Arthur Andersen & Co., independent public accountants, for the periods indicated in their reports with 
respect thereto. In such reports that firm states that its opinions are based on the reports of other accountants with respect 
to certain subsidiaries. Such financial statements are included herein in reliance upon the authority of said firms as experts 
in giving such reports. 


LEGAL OPINIONS 


Legal matters in connection with this offering are being passed upon for the Company by Willkie Farr & Gallagher, 
New York, in regard to United States law; Zimmerman, Winters, Worley, Grant, Hugo, Paddon & Bennett, Toronto, in 
regard to Canadian law; and Freshfields, London, in regard to English law. Reference is made to various law firms named 
under “Taxation” on whose opinions statements in regard to taxes and dividend distributions are based. Allan F. Conwill, 
a partner of Willkie Farr & Gallagher, is a director of Investors Overseas Services Management Limited and of The Fund 
of Funds, Limited. 


(*) The Company has entered into separate agreements with two employees granting them the right to acquire 50,000 and 40,000 Preferred Shares, 
respectively, at the March 31, 1969 Formula Value Price as adjusted for the 4-for-1 stock split in September 1969. The first third of the Preferred 
Shares which may be acquired upon exercise of the 50,000 share option can be converted into Common Shares at any time after December 1, 1969; 
all Preferred Shares which may be acquired upon exercise of the 40,000 share option may be converted into Common Shares at any time after 
January 1, 1969. These are the options granted by the Company which are exceptions to the material above. (For another er arrangement 
concerning issuance of Preferred Shares, see Note 2 to Notes to Consolidated Financial Statements of 1.0.S., Ltd. and subsidiaries.) 
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APPROVAL OF DIRECTORS AND OFFICERS 


The Executive Management Committee acting pursuant to the By-laws of I.0.S., Ltd., and the following officers of 1.0.S., 
Ltd., have approved this prospectus as accurate and complete and have authorized its use in connection with this offering. 


Bernard Cornfeld, 
President and Principal Executive Officer. 


Edward M. Cowett, 
Executive Vice President and Principal Operating Officer. 


Melvin N. Lechner, 
Treasurer and Principal Financial Officer. 


CONSENT OF INDEPENDENT PUBLIC ACCOUNTANTS 


As independent public accountants, we hereby consent to the use of our reports and to all references to our firm 
included in or made part of this prospectus. 


ARTHUR ANDERSEN & Co. 


Zurich, Switzerland, 
September 24, 1969 


Ex from Crang Prospectus : 
Nozscurities commission or similar authority in Canada has in any way passed upon the merits of the securities offered hereunder 
and any representation to the coi-trary is an offence. This prospectus constitutes a public offering of these securities for sale only 
in those provinces of Canada where a prospectus has been fied. 


The 1,450,060 common shares offered hereby are being sold on behalf of shareholders of ‘te Company and no part of 
the proceeds of sale of such common shares will be received by the Company. Referexcs is made to “Principal Holdere 
of Securities" on page 34 hereof for information relating to such csllims snareholders. , 


$15,660,000 


: 1@S 


-L.0.8., LTD. 


(Incorporated under the laws of Canada) 


1,450,000 Common Shares 
(of the par value of 25¢ (United States currency) each) 


VOTING RIGHTS 
If the Company has in either of the two preceding calendar years paid a cash dividend of at least i¢ 
(U.S.) per share or a stock dividend equivalent in value to at least 1¢ (U.S.) per share on each outstanding 
share of the Company, 
(i) the holders of the preferred shares of the Company, voting separately and as a class, are entitled 
to elect 44 of the directors of the Company, and 
(ii) the holders of the common shares of the Company, voting separately and as a class, are entitled to 
elect the remaining directors of the Company. 


Underwriting Proceeds to 
Discount* Selling Shareholders 


Per Share $.549 $10.251 
$15,660,000 $796,000 $14,864,000 


*Before deducting expenses of offering, estimated at $200,000, payable by the Canadian Underwriter. 


A total of 16,992,000 common shares of the Company are being contemporaneously offered, 
of which 1,450,000 shares are being offered by this prospectus, 3,942,000 shares are being separately 
offered outside Canada through Investors Overseas Bank Limited, a subsidiary of the Company, 

. and 5,600,000 shares are being separately offered outside Canada through a group of United 
Kingdom and European underwriters. The price to the public in each of these offerings will be 
$10.80 ($10 U.S.) per share. Reference is made to “‘Other Offerings’ on page 29 hereof. The only 
expenses or other amounts payable by the Company in connection with these offerings are under- 
writing commissions and management fees in the amount of approximately §3,482,000.in con- 
nection with the offering of the said 5,600,000 shares. } 


We, as principals, offer these shares, subject to prior sale, if, as and when accepted by us. Subscriptions — 
will be received subject to rejection or allotment in whole or in part and the right is reserved to close the 
subscription hooks at any time without notice. !t is expected that certificates for these shares will be avail- 
able for delivery in definitive form on or about October 15, 1969. At any time after the expiration of the 
period of 45 days immediately following delivery of these shares to the Underwriter, holders of these shares 
will be entitled, at their option, to exchange ~’ +re certificates reoresenting their shares for bearer share 
warrants representing their shares. Title tc es represented ‘y such warrants will paas by delivery of 


en cl 


4 AL dollar figures herein, unless otherwise indicated, ere in Canadian Dollars. 


a 


188A-! 
TABLE OF CONTENTS 
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Mutual Funds Management of the Company 


Insurance Remuneration of Directors and Senior Officers 34 


Jnited Sta ities Busi 
United States Securities Business Escrowed Shares 


Tax Status of the Company and its Subsidiaries Principal Holders of Securities 


General Prior Sales of Shares 
Transfer Agents and Registrars 


Fund Management Auditors 


keal Estate Sales and Management Sh tectth Canieaien 


Banking Purchasers’ Statutory Rights of Withdrawal 
DOUNIPOIIIRS  oiasdis dip-i.cs tek aa eA oe aoa ‘ and Rescission 
Administrative and Service Companies... . Financial Statements 


Swiss Taxes Certificates 


FINANCIAL STATEMENTS AND STATISTICAL INFORMATION 


The financial statements and statistical information contained herein have been taken from the records 
of the companies concerned. Except in the case of 1.0.S. Regent Fund Ltd. and Regent Fund Advisers (1963) 
Ltd., the information contained in all such records, unless otherwise indicated, is stated in terms of U.S. 
dollars and, for the purposes of this prospectus, unless otherwise indicated, U.S. dollar amounts have been 
converted into Canadian dollars on the basis of $1.00 U.S. being the equivalent of $1.08125 Canadian. 


Ali dollar figures herein, unless otherwise indicated, are in Canadian Dollars. 
3 


189A 


common shares and preferred shares ot the Company owned prior to the completion of this offering by all the 
Selling Shareholdere who, prior to completion of this offering, owned more thar 123,000 common shares are 
as follows: 


Number of ‘preferred Percentage of outstanding 
Number of common shares to be owned preferred shares to be 
shares owned prior after completion ywned after completion 
Name of selling shareholder to this offering of this offering* of this offering 

820,448 7,384,064 16.92% 
Lester Hayes pe 382,248 . 382,248 87% 
John Templeton......... «+++ 221,504 896,000 * 2.05% 
Eli Wallitt 161,272 280,000 64% 
John Curran 160,000 480,000 1.12% 
George Landau 128,136 1,153,240 2.64% 
Donald Q. Shaprow , 128,000 1,153,376 2.64% 
Gladis Solomon.............555 128,000 1,152,000 2.63% 
Richard M. Hammerman 128,000 1,076,032 2.46% 
Jack Himes 123,200 1,108,800 2.56% 


Mais ees co cr kee 2,380,808 15,065,760 34.53% 


In addition 480 Selling Shareholders owned in the aggregate 3,011,192 common shares prior to com- 
pletion of this offering. 


PRIOR SALES OF SHARES 
Within the past 5 years, the only shares of the Company which were issued were issued at the following 
times and for the following consideration: 


(i) as indicated under the heading “History of the Company's Business” on page 4 hereof, 6,118,695 
shares of the Company were issued to the Predecessor Compary on June 20, 1969 in partial con- 
sideration of the transfer to the Company of all the assets (except for $216,250 cash) of the Predeces- 
sor Company; 

(ii) on June 16, 1969, one share of the Company was issued at a price of $1.40; and 


(iii) between June 30, 1969 and August 31, 1969, 213,709 shares of the Company were sold under The 
10S Stock Option Plan at prices ranging from $8.69 to $14.49 per share. 


TRANSFER AGENTS AND REGISTRARS 


Montreal Trust Company at its principal office in Toronto, Canada is the transfer agent and registrar 
for the common shares and the preferred shares of the Company. The Royal Bank of Canade Trust 
Corporation Limited at its principal office in London, England is the branch transfer agent and registrar 
for euch shares. 

AUDITORS 


The auditors of the Company are Arthur Andersen & Co., Beatengasse 9, 8001, Zurich, Switzerland. 


MATERIAL CONTRACTS 


Except for contracts entered into in the ordinary course of business, neither the Predecessor Company 
nor the Company nor any of their subsidiaries have entered ‘nto any material contracts within two years 
prior to the date hereof other than ' 


Ali dollar figures here's, unless otherwise indicated, are in Comndéan Dollars. 
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Certificate of the Company 


The foregoing constitutes full, true and plain disclosure of all material facts relating to the securities 
offered by this prospectus as required by Part 7 of The Securities Act, 1967 (Alberta) and the regulations 
thereunder, by Part VII of the Securities Act, 1967 (British Columbia) and the regulations .hereunder, by 
Part VII of The Securities Act, 1968 (Manitoba) and the regulations thereunder, by Section 13 ot the Securi- 
ties Act (New Brunswick), by Part VII of The Securities Act, 1966 (Ontario) and the regulations thereunder, 


under The Securities Act (Quebec) and by Part VIII of The Securities Act, 1967 (Saskatchewan) and the 
regulations thereunder. 


Daten: September 22, 1969. 


(Signed) MELVIN LECHNER 
Treasurer and Chief Financial Officer , 


(Signed) BERNARD CORNFELD 
President and Chief Executive Officer 


(Signed) JAMES ROOSEVELT 
Director, on behalf of the Board 


(Signed) BERNARD CORNFELD 
(Signed) JAMES ROOSEVELT 
(Signed) Epwarp M. Cowett 
(Signed) GzorGe LANDAU 
(Signed) ALLEN R. CANTOR 
(Signed) Ben HeEtrs* 

(Signed) Ertc WYNDHAM WHITE 
(Signed) R. M. HAMMERMAN © 
(Signed) RicHaARD GANGEL 
(Signed) Ett WALLITT 

(Signed) GEORGE VON PETERFFY 
(Signed) M. M. Brooke 


(Signed) Epwarp M. Cowett 
Directe’ on behalf of the Board 


(Signed) C. Henry Bunt, III 
(Signed) CARL JOHAN BERNADOTTE® 
(Signed) PASQUALE Cutomenti® 
(Signed) Harvey FELBERBAUM® 
(Signed) Roy KirKporFFeRr® 
(Signed) Erich MENDE* 

(Signed) MARTIN SELIGSON® 
(Signed) Barry HARMAN SteRLino® 
(Signed) Ropert SuTNER*® 

(Signed) GEORGE TREGEA® 

(Signed) IRA WEINSTEIN® 


(Signed) Witson Watkins Wvatt® 


*by his agent, (Signed) Epwarp M. Cowett 


Certificate of Canadian Underwriters 


To the best of our knowledge, information and belicf, the foregoing constitutes full, true and plain dis- 
closure of all material facts relating to the securities offered by this prospectus as required by Part 7 of 
The Securities Act, 1967 (Alberta) and the regulations thereunder, by Part Vil of the Securities Act, 1967 
(British Columbia) and the regulations thereunder, by Part VII of The Securities Act, 1968 (Manitoba) and 
the regulations thereunder, by Section 13 of the Securities “ct (New Brunswick), by Part VII of The Securi- 
ties Act, 1966 (Ontario) and the regulations thereunder, _.der The Securities Act (Quebec) and by Part 
VIII of The Securities Act, 1967 (Saskatchewan) and the regulations thereunder. 


Daten: September 22, 1969. 
J. H. CRANG & CO. 


By: (Signed) M. J. lowe 
The following includes the names of the partners of J. H. Crang & Co.: James Harold Crang, Eric Duff 


Scott, Dennis A. FitzGerald, Murray Joseph Howe, David M.' Dunlap, Paul Robert, Fred Vernon McCann, 
Owen Anthony Haig Sims, James William Bradshaw, Peter C. D. Best and G. C. Donley (limited partner). 
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